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(1] approximately 100 PnmeTime 24 subscribers in the
12! Charlotte. North Carolina. area. correct?
(3) A: rm not trying to play games with you. but
fA) do 1 recall these numbers. or do 1accept your
IS) statement that he did it?
(6] MR; DEUTSCH: That's an absolutely fair
[7) comment.Just because you have a repon doesn't
(8J mean you would recall that ·he tested it or arranged
[9J foTtesting at 100 locations.

lID! Q: Will you accept my representation that
I"J Mr. Cohen states in his cxpen repon that he
112) arranged for cenain measurements to be conducted
1'3) near the homes of about 100 PrimcTime 24 subscribers
(14) m Charlotte?
(15) A: Yes.
[16) Q: Likewise in PittSburgh and likewise in
(17] Baltimore?
1111 k I'll accept that.
1111 MR. DEUTSCH: ADd when you uk ifyou .
11III -accept tI.: I ate tI. you rail)' IIIClIDo)'DU'II:.
\11) n:aDy ukiDa him 10 auumc Ibat for PJIPOICI of
\Ill IODIC qucsdon you're IDiDa 10 ukhim?
IZ3I MR. OLSON: That's correct.
~I MR. DEUTSCH: Okay.

['J Q: 'Why not?
[21 A: The data did not belong to me.That ~'ould
(3) have been about 30 years ago.The data ~'ould han
fA) been owned by clients of another censulun~fum.

,(6J Q: Have you visited. in connection ~"ith thl~

i [7J work you're doing for PrimeTime 24. any of the:
i 18] roughly 400 locations that ~'e"'e just been
i IVI describing in Miami. Charlotte. Pittsburgh or
i[10] Baltimore?
1(II] A: I have not.
1(12] Q: Do you know whether anyone other than
ill3] people working under Mr. Cohen's direction ha"e
~ (14) taken any measurements of signal intensity at any of
IllS) those roughly 400 locations?
I [11] A: I have no such knOWledge.
'117] Q: Have you DIked with PrimcTime 24 or its
111) aaorneys about the possibility of}'our conduaing
1111 or I'@lriIiDaaDyteslS at lIllY ofthose 400
11III ~~.t.~~~;:;~;:~2:.~=:=.::.:.:t:~: .. ~~~ .._.; "";

,
11] loe::ation.Ja.tbcUDiled States?
IZI kl have not to w
PI : Other than by coincidence in
I4l the manneryou dilc:usscd before.

tbaaco'
III Q: Do,oubowIfaDyOJlC • er dum 1:bc
f1J UOlik cIacribecl by Mr. Culftr ill his c:xpcrt~
III dated approximard)'April 15.bas ptbcred lIIlY-
III strike that. Do you know whether aDyOJlC other1baIl

I1CIJ Mr.Culver bas conduaed Iipal jnrc:nsjry
(11] measurementS at or ncar the loc:atioDs ofany
112] PrimeTime 24 subscribers in the United Sates? And
i[13] 1should be clear that I'm not asking about •
1(141 Mr. Cohen's measurements. .
i[lS) A: 1have no such knowledge;} don't know.

(ll"9!;~R~~~.t;pthe~tdJ··l00
[21 locatiomin the Miami area at which Mr. Cohen
(3J ... stat~that be arrangc:c1 for ccnain mcasuremcnu 10
"'] be: coD4uacd.'have you conduaed lIllY mcasuremcnu at
(5] diose IocIIioDI?
(I) It: lhavc DOL

o aDSWU IUIIC with n:pnI
II] to the Joc:ations that Mr.Cohen IIatCS be amnacd
III for testS at in CbarIouc.PiasburJh aDd BaJtiroore1

110) k Pittsburgh and Balrimon: I caD be preuy
("l certain that the aDSWU is I have not done
(12) measurements at any of the locations Mr. Cohen had
(13} done measurements.Years ago 1did so much work in
(14) Charlotte, using the same son of techniques, that }
(IS) may have.
(l6J Q: But by coincidence?
[I7j A: By coincidence.
(18J Q: Have you gone back to any data that you
(191 collected in Charlone to dctermilie whether or not
1201 anY' of those locations happened to be the locations
1211 of PrimeTimc 24 subscribers?
(22JA: 1have nOL
123J Q: Would you be able to do that?
(24) A: 1would not.

16) e at your ome 1

1(17) Arlington, Virginia.
11111 A: Correa.
1118) Q: In your professional opinion, could you
11201 receive a signal of a Grade B intensity through usc

1

1211 of conventional outdoor rooftop antenna at your
l22I home?

11231 A: I have a problem with your question.
11241 Q: What's your problem?

--------------------~--
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1'1 A: We: are in an area of multiple se:rvices is
[2J Problem No.1; you said "a." so much as one. My
13J second problem with your question is. are the
f&J signals that I might receive usable. viewable?
[S] Q: Let me: rephrase: my question to solve the:
(6) first problem. which I understand.At your home: in
(7J Arlington.Virginia. in your professional opinion,
18) is it possible to receive a signal of Grade B
19] intensity, by which I mean 47 dBu, 56 dBu, or 64 dBu

['0] as the case may be - suike that.
1'1J You're aware that there's a CBSTV station,
('2] that is. CBS affiliate, in Washington. D.C.,
[13J correct?
fl4J A: Correct.
I'Sj . Q: That's Channel 9. right?
116J A: Correct.
[17] Q: Call letters WUSA.And the level specified
(11) by the FCC as Glade B for Channel 9 is S6 dBu,
1111 correa?- ...r. rrtJ Q: UIiDg - COJJ\'CDIiODaJ outdoor JOOfIop J
IZII ree:emaa amen-, is it possible in JOur' .
IZIJ professional opinion 10 rcccige _ sipal ofulcat
12'1 56 dBu from Channel 9 at JOur home?

(11 A:Y~.

121 Q: What about at your office?
(3) A: Since I'm now semiretired, my office is my
fo') home:.
lSI Q: So your answer obviously is the same.
III A: Yes.
171 MR. OLSON: 1et me ask the court Jq)OIU:r
III to II1IIk a 1:brce-pqe document as Biby ExIdbJt 1.

t II! (Document nprlced as Biby
1101 Exhibit 1 for identification)
111) Q: Here's the original forJOU, sir. Mr.
[12] Biby, ifyou'd just let me know when you've had a
1'31 moment to look at Biby Exhibit 1.
1'4) A: (Reviewing document)Yes, I've ·had a moment
I,SJ to look at it.
116J Q: Let me represent to you that Biby Exhibit 1
[17] refleet5 the names'and addresses of certain
[18J subscribers to PrimeTime 24. Let me direct your
[19J anention, if I may, to the third page of Biby
(20) Exhibit 1. Do you see that the second entry on that
(211 page contains information that appears to be about
(22) someone named R. Kurtz who lives on Glebe Road in
1231 Arlington?
(24) A: I do.

CBS. mc.. Cl a:~. v. t.'

PrimeTime 24Joint Venture

[11 Q: Azc you familiar with that locauon;
. [2J MR. DEUTSCH: I object to the ,-a(tueness of
; 131 the question. Do you mean. does he knoVa' Va'here Glebe:
; f&J Road is or is he familiar with 1005 Glebe. Suite
: (S] BOO?
i [6J Q: Do you ha\'e a reasonably good' idea of Va'here

I
(7J 1005 Glebe Road is?
(I) A: Reasonably.

I
,(I) Q: In your professional opinion. is it
(10) possible, using a conventional outdoor rooftop
[1'1 antenna, to receiye a signal of at least 56 dBu from
I['2] Channel 9 in Washington?
I('3] A: I thought we were in Arlington.
1114) Q: I'm sorry, the station is located in
!['S] Washington.What I mean is at 1005 Nonh Glebe:
111&) Road. is it possible to receive a si~l of at least
'(17) 56 dBu from Channel 9 through usc of a conventional
(11) outdoor Iooftop amenna'
1111 A: I don't tbiDk 1can aJUWer tbat-
11III Q:TcDme ....,.:"';,. __ .•;.

1IQ~A:-ClltiCr"'1iD"J"''l''''''';~''~-'..
11II Q: TeD-wbr,..CIID't_WU ..;t:.,;",-
11II A: Weft cbawbiB fJom IIII:IIIIDIYhere.bat J
1M] believe that is in an area ofather intense:

PIIge '1
I1J development, and it's quite concci\"able that in
IZJ shadows ofbuildinp in that area there might be a
131 reception problem.
I'J Q: What would you need 10 do to determine
lIiI whedler Or DDt Mr. Kunz on Nonh Glebe load in
... AdinIton is capable of rec:d9iD& _1ipaI ofGrade
PI B inu:n*, fmm Cbannd 9 tbrouIb UIC of_
... CDUtUJdoDlJ oardoor ftXJIftDp ........'
... A: There illO IIIIJCh apec:aIadoD. in your

11C11 question. I don't thiDk it'~ aoswaabIe.Can he
Itt) haft an outdoor' ."'"""'? Now. I rea.IIy will be
(12] extremely distressed ifwe sccond-guess.You'ft
(13) presented me with an address that, yes. it's
(1" somewhere in my neighborhood. and I think I knew the

i[15] circumstances in that area. but I only think I do.
j['6) and I believe it's those high-rise buildings around
1[17] Ballston.And if so. where is the man's apanment?
I[18J I don't know. Can he even have an outdoor antenna?

1

(181 I don't know.
I2DJ Ifhe can't have an outdoor antc:nna. then
121) it's tot2lly specious to ask if he could receive a

,
.(22) Glade B signal from Channel 9 inWashington on an
(23J antenna that he can't have. So I can't answer your

I(24) question.------------------------1
I
i
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I'J Q: Why don't you assume away the issue of : II) other '\"a1ues were come to. it must be comparable.- rr.
I'2J whether he is pemuned to have a rooftop antenna. ' I'2J quality of piCtU1"e as receIVed - pardon mc. a~
131 and answer the question that way. ' I3J presented to those people: otherv.'lse it's not bemg
fA; MR. DEUTSCH: I think the WlIDess has fAl "receiVed" by my definition.
rS] already answered the question by refernng to other (SJ So dc.fining it. my an,sv.·er is. I ha\'e: my
[61 factors. ! 16) doubts. I don't knov.·. but I would quesuon it.
[7j Q: Well. is thc:re - in gc:nc:I3l. with regard I [7] Q: Let me ask ~'ou a different question.
(8J to a panicuiar household. how would you go about I [I] A: Okay.
(9) determining whether or not that household is capable IIIl Q: I don't want to get hung up on the word

110J of receiving a signal of Grade B intensity from a 1(1D] "receiVe." Tell me what,you would need do with
[IIJ panicular station using a conventional outdoor 1l11J regard to any panicuiar location to determine
[12] rooftop antenna? 1112] whether a signal of at least 56 dBu is present in
[I3J A: Would you expand your question a bit. i113J the air above the rooftop of a panicular PrimeTime:
(IAI You're usmg somc tcrms that I have trouble with. I r1AJ 24 subscriber. and I'm referring to high VHF
[lSI Q: Tell me what the terms are that you're illS] stations.
1I6Jhaving trouble with. (II) A: What happened to the cOO'\'cntional recei\'mg
117] A: A "Grade B sigDal," you're using a pluase 117] antenna, because there's another term that uoubles
111) very simUar to maL 111) me.Wbat is a "mDVCDtional receiving antenna"?
111) Q: let me uk ita diffc:rcm way.let', foa.1I. lUI'rm DDt U')'iDa to quibble with u.

.... for the momem OIl cbumdllba~ ill Ibc.... :,.,,7 ···liif:;:,,,·,i,i.',••FWlir,,.;iiFi,;&iiii1;titoialCiiiiii*iC:ilbciiC-,
II1J r.mgeu(]Jannel 9, that is, biIhVHF cba~dI,aD IItJ ......._n"ill Ibc air•• panicuIIr
I22l right? ilia JDmIeW\, .
I23J A: Yes. IIIJ A: At. panicuIar lime?
1M) Q: And my question for you is, with regard to 1M) Q: At a particular1imc, yes. sir.

I'J A: At a particular location, regardless of
I2J where it was?
PI Q: Yes.
III A: .QDewoulcl place a receiving antenna of.
... kDowiiiSiiCiCriiildtlid wcc:a.- mille ..cit in •
... iiiiiIaiEum Whit 1mean by "known chaDc:IcrisIic:.
PI • diIIlloc:atibD illspacc,~it to a rccciftn&
... ai'~rcceiriDR~·a.usiDla1IJ~ ~~m:;.IWIb!r:

f1C11~cDiUre~ Zricc is propedy
IU) EiB6Iiied. iDd ake the reading.

1(12] .Q: Have you ever done tnatr
1113) A: Thousand of times.
![IAJ en 1 you most recently do that?
I[ISJ A: Gee. March. thousands of measuremcnts in
il'6J March.
, rwt an C reg uon

"

1181 that's located at 47 C.F.R., Section 47.686?
of (11) A: (No response)

[2OJ Q: Did you hear the question?
112']' A: I did. I would suggest if you want to
i(22] make. you know, in making such lengthy recitations,
I(23) numerical recitations, it would be helpful if you
1124) would simply show me the portion of the code.

P.ge
(1) any location, what would you need to do to determine
(2) whether at that location it is possible, using a
(3) conventional outdoor rooftop antenna, to receive a
~) situW of at least 56 dBu from a panic:uIar biBb VHF.
lSI Station?
1&1 A: I'm DOt quibbJinl words with yOu, but
(7] you're using termS that appar to have a ...deal
(II of meaning that uoub1e me. "Receive"; do JOU
III receive a signal if it's DOt usable?

('OJ Q: I'm asking whether or DOt iI;a the air above
["J the rooftop at these homes there is present a signal
('2] of at least 56 dBu from a particular high VHF
1131 station.
IIA! MR. DEUTSCH: I think the witness has. with
I,SJ regard to that. raised the question of "If it'S not
1161 usable. are you receiVing it?"
117) Q: 1m asking you whether-
[18J A: Perhaps this would cut to the chase. If I
(19) apply my own ddinition to your term "receive," and
(20) I will be very candid with you what that definition
[21J will be. it must be usable, it must be comparable
[22J to - in quality of picture. it must be comparable
(23J to that which was the basis for judgment before all
[2A) of those boards on which basis the 47, 56 and the------------1
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go toe,
: (5] A: I've had a lot of ink on my fingers: '
I (5] Q: You go back to the days before things wen:
i [7J done in the electronic way that I take it that they
i (8) now are: mostly done.
I III A: Absol
i(10) Q: At what height do you typicalJy do your

1
(11) mobile nms?
(12) A: You do your mobile ron at a height
i[13) pertinent to the purpose for which you're taking
i[14) them. and that's not intended to be an evasive
1[15) answer. In those cases where I was doing it for FM
i['6] or television broadcast reasons. in gener2l. at 30
[17] feet. Where safety or other reasons preclude your
!11) taking them, in keeping with other indusay
(181 • I'ge akeD FM aDdTV runs at about Dine
II1II feeL bftndeod
IIIJ iiiDbiIc......... tl.poIIce lIIdID.pabIIc~~·.:;,~
l1li afeIr. eennJer, ii_feeL", . '
l1li Q: 1....10..you 10 UIDIIIC fOr puI'pOIeI of
11'1 the Dal series ofquestions that the phJue-Grade

[IJ taken with antiquated equipment at 30 feet. 100100

I2l mobile runs. moving pin recorders. the good
[3} old-fashioned way. '

Page 20 1.-'_---------------------oP,

[lM) Q: Roughly how many signal intensity

1'1 Q: You're not bmiliar off the top of your
12J head with Section 686 of the Commission regulations?
13) A: I'm bmiliar with the 73.600 portions. the
f4J television broadost portions.
[S) Q: Are you familiar with FCC regulations that
16) describe use of l00-foot runs in measuring signa]
[7J intensity?
(81 A: In determination of service areas, yes.
(9) Q: Have you ever done lOO-foot runs in

(10) measuring signal intensity?
(11J A: Hundreds.
(12) Q: What proportion of the signal intensity
[13J measurements that you've conducted over the years
[141 have been done using lOO-foot runs?
[15J MR. DEUTSCH: When you ask him "what
[16J proportion." do you want encompassed within his
(17] answer aU measurements regardless of purpose or
(18) measurements just for the purpose that the FCC rule,
(11) as indicated in his answer, was for?
lIlIJ Q: For tbcmomcm rd like to ImowfOr lIllY
(11], p1IIpOIe.
l1li A: You" Un to resaae yourqucsdoa,.
I2SI

(1) B imeDsity" in Section 119 of the CopyrigbtAa
121 refers to an objective measurement of signal
PI strength in dBu's without regard to YOlD' concerns
ttl about the usability of the resulting picture.
III A: 1undeI:lIaDd your interrupdon.
... Q: 1waDI !O pruftdc you wiI:b ccnaiD,faaual
PI IIM'lftlJlIIliDaI.aad tbcIll waIIllO uk what
... c:onduIionI, Ifmy, you can claw fIOm tboIe

(1ClJ IIR. OLSON: rd like to Uk the court
(1t) rqxmcr10 1IIaIk. one-pqe doc:ument as Biby
112) Exhibit 2.

![13] (Document marked as Biby
. 14J Exhibit 2 for identification)
(15) you re as . g without
(16) regard to the reality of any of these assumptions 
[17] I want to understand - and without regard to
i118) whether the witness believes that any of these a
, (tl) accurate or realistic, you want the witness to
(20) assume these things are uue?
(21) MR. OLSON: That's correa.

11221 Q: If}'Ou'd just take a moment. Mr. Biby, to
I(23) review Biby Exhibit 2.
i[lM) A: (Reviewing document) AU ri t
,

21
(1) measurements did you say you've coUeaed over the
12J years?
(3) A: Hundreds of thousands.
f4) Q: Hundreds of thousands?
I5J A: Yes.
III Q: When you say "hundreds oftl1ouslodl,- do
I7J you mean at hundl"cds of thoUlllllds of1ocatioDs, that
III is. locations, as opposed to one inch as opPoIed 10
III the next inc:b along a lOO1oot fUll?

(10) A: Let me define a term in order to answer
111) your question.
(12) It is the usual conventional pr.actice to
(13) take mobile runs. regardless of the purpose for
(141 which the measurements are being taken. One
(15] conventionally scans a dist2nce of 10 to 20
(161 wavelengths during such a mobile run.That
[17] corresponds roughly to the 100 feet at television
{lei frequencies. One colleCts - now in this digital
J19J world. one collectS discrete samples, o~e to 200
(2OJ such discrete samples over the 10 to 20 wavelength
[21] run. Now, that's my definition of a data set
(22] consisting of this 1 to 200 individual readings.
[23J I have coUeaed literally tens of
124J thousands of mobile runs. including measure:menu
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11) A: That is correct,
I2l Q: Based on the faas set forth m - strike
pJ that. Based on the statements contamed in Bib'\'
(4) Exhibit 2. are you able to forma profeSSional .

I, 15] opinion about the signal intensity in the aIr abo"e:
161 the rooftop of this viewer from the Vle""er-s local

i (7] CBS station?
I /lJ A: Absolutely-
IIIl MR. DEUTSCH: Is it your contention that it
1110] isa requirement of the St2tute that an enJtineer
i(lIJ form a professional opinion as the basis for
I(12) service?
1(13J MR. OLSON: I just asked a question.
I[I41~: I'm ~togivc:,an~cr,t4<>n't
1['5] kn.~. I don't know what the signal StrCnltth abo"e
('1) rooftop level might be.
('7) Q: What is it that }'Ou~,Jac:kingthat
(11), pn:'fCDIJ JOUfrom~
1111_ :~-~..abIoIIacIr IIDthiDa of scit:mific - _
iIIII ~""''''''ofc''necriDa~Id·' "Ni,',- ,
"~.~~'!J'~: <'c •• - . - "" , --',' - "... 'Q:,~,-~._~,g~.".•,,:._,-
IZII EDJbit 2,bne fCienrHic· subsance'widl respect to
pi) the Iipal intensity in the air aboYe the viewer's

~nnedthe]) assumptions. ]
~: And vou're accepting those assumptions as

(3J true for purposes of the questions I'm about to ask,
(4) correct?
(51 MR. DEUTSCH: I think a fair way is that
(6J he's accepting those assumptions for purposes of the
(7) questions. as the basis of the questions, whether
(8] they are true ornot.
19] Q: I want you to treat them as though they

(10J were true for purposes of my questions. ony?
[' 1) A: I understand the instrUction.
['2J Q: Do the St2tements contained in Biby Exhibit
['3) 2 enable you to form a professional opinion about
[I4} whether or not the viewer described in Biby
('SJ Exhibit 2 is capable of receiving a signal of at
1'6J least 56 dBu in the air above his or her rooftop
(17] from those local ABC, CBS. Fox or NBC stations that'
111) are in the hjgb VHF band?

.1111 MRe DEUTSCH: Could I have that quadoA
IIlII read bact.- ' , ,,, .- -, . -:r.-",c'

1111 (~n read)
11I:I MR. DEUTSCH: fm 8OiDI1O object.
I23J MR. OLSON: Your objection is noted.
(lM] MR. DEUTSCH: Well, that's fine.

Pag25
I'J MR. OLSON: 1 don't need your deIaiIs to (11 houseboJd; is that co~et?
(2) clarify the question. I2l A: Say it apin, please.
PI MR. DEUTSCH: After what you did at your PI MR. OLSON: Could you read that back.
(oil expen's deposition the other day, you foIfcitcd any l'I pleue.
151 right 10 object to~ tbat I lay. becaUIC I (Quadon read)
III never did anything that approadacd whit you did with A:.~iI~.IIQddDI.m.tJhaft.
171 your expen,and you tnow-tbat. 17I~.~~~"""~.~.8IIJ _ ~1O
III MR. OLSON: I do DOt...10 listen10 this ... wIIiIc....... .._YmiIbt be at thC
III speech. and 1 do not W2Dt to listeD to a speech that III sublcriber,'a~ JIiOthitIa...

(1l1) you are about to pe to coach your witDcIs. (UI) q:~ you've jaR sone dim..... adl()fthe ,II
(") MR. DEUTSCH: I'm not going to do anything (11]~ contained in Biby Exhibit 2 to Check that
1'2J that approached what you did with Mr.Velhuro. 1121 out.correct?
['3! MR. OLSON: Mr. Deutsch. I'm not going to 1"3' A. T ,-_••

(14J fill the: record with diauibe about your coaching of H'4). MR. OLSON: Let me hand you a document that
• [15] Mr. Culve:r the other day. but I'd like to hear Mr. 1115] I'd ask the"coun reponer to mark. please. as Biby

1'6) Biby'S answer. and your objection is noted for the 1(16) Exhibit 3.
1'7j record. 1117] (Document marked as Biby
1'8J A: Is there a question? 'i (1IJ Exhibit 3 for identification)
(19J Q: Yes. Do you recall the question? 1111] Q: Mr. Biby.l wonder if you'd take a momem
~ A: I think I recall the impact of it. 1(20) to review Biby Exhibit 3. I will represent to you

f (2'J ·g:u.t me .DJDY ,~acu (21) that it is identical to Biby Exhibit 2. except for
(22) forth certain St2tements that I've asked you to I(22) Paragraph No. 11. if that will save you some time.

I
('23) assume to be true for purposes of these questions, II23J A: (Reviewing document) Ony.1 accept your
(24) correct? iINI representation that Items 1 through 10 are identical

L-:======================:j.Jltli==============~======
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II] to those in Biby Exhibit 2. that the only difference
IZl is in Item 11. I have read Item 11.
13) Q: Okar· Now. assuming the truth of the
(oi) statements contained in Biby Exhibit 3. are you able
151 to form a professional opinion about whether the
(6] viewer described in Biby Exhibit 3 has a signal of
[7) at least a Gr:ade B intensity in the air above his or
(8) her rooftop from a local CBS station?
[II] A: Reiter:ating the fact that I'm agreeing to

(1D] respond based on assumptions, statements not made by
1'1) me. the answer is no.l can'uell whether there
(12] would be a Gr:ade B. ~ignal at rooftop level above
(13] this subscrib.er's home. I have no information on
('''] which to base that.
(1S]9:Poyo~.havean opinion about whether it's
(16] morel.ucely than not to be present?
117] A: No.
('1) MR. DEUTSCH: Are you asking...
1111 Q: Let me wry the assumptions set fonb in
IIlII Biby'Esbibit 3 in ODC rapc:e:t. In Paapaph No. 11.
II1J inacad oftbc ft=wa' DIiaa that be or - ...... '"
11II IOOfcop amcona,the ft:wer cbeclal. box incticwinI
11II mat he or she does DOt haft • rooftop anren- but
1M) that a neighbor does and that the \'iewer's lUtemeDt

)
)

~

,..-----------....:.- b1:1_""'9&.28 : Page 3:
. i rr,.-rr--trmmlft!iintf'.marx:mam·e:CC1Lr1i3alj,""BiIn,lUrr.r---- ..

i PI Exhibit 5 for identification)
• PI Q: I wonder ifyou woulda~ take a look at
I (oil Biby Exhibit 5 and confirm for me that this is a
! 151 copy of the rebuttal repon that you prepared in
i 161 this matter. ' .

[7) A: There's an addendum. a note. that was
II) prepared by someone other than myself.
\I) Q: Did you approve the inclusion of that

[1D] addendum in your rebuttal expen repon?
("] A: We discussed that a notation of that

,(12] disparity was necessary.
1113) MR. OLSON: One more document to be mamed
iI''') at this time.This is a docwnent. the first page of
1115] which is captioned "Affidavit of Richard L. Biby."
1116] (Document marked as Biby
[17] Exhibit 6 for identification)
I'll Q: Bcrc's the ori(Pnal ofBiby 6.Apin, just
(til 10 c:ompJac our bousckccpin&. Mr.Biby, I'd be
IIlII pIefuI tfJOU andd WD8rm for me that Exhibjr 6
IIIJ II. CIDP1 oflbcdidnil that JOUIiIDcd08"".%1.1-' . '.
- "'Iaazat ....
It) MR. Ul:U I· ~:Of~c:o~une:::-:with::;:;·i:"':1th~le----~

(1) is based on the neighbor's experience. Docs that 111 uncIcrsIanding that the exhibits to the affidaft.
IZl change your answers with reprd to Biby Exhibit 3? &21 which are the rcpons, aren't literally attached to
13) A: I believe my exact answer to Biby Exhibit 2 (I) the exhibit.
(oi) and 3 was "I don't~," the~ceof my fI1 MR. OLSON: Con'ee:t.The cxbibib 10 the
III answer. I repeat that answer for No.3, I don't aflidnilae the doaJID"WI that~'ft already
III Imow. nwdrcd."''' aad S. c:om:al
171 Q: And with the sIiIhtIf chanp:d..,,'.... I PI IIR. DEUTSCH: That's riIhL
III just dcscribcd, DlIIIICly a "CiBN'M's amen_ • ... Q: Let me...Mr..",tfyou'd take a look
III opposccllD the homeowDer's OWD amen-, docs that III at Ibc fiDII.,..eof'"Exhtir S pIcue.

1111) change your answer? I'lIII MAo DEUTSCH: Bythe "filial pile: do you
'111 .6.' h An.. ..- j 1'1) mean the tat, or do you mean the map?
(121 MR. OLSON: May I ask if the court rePorter ['21 MR. OLSON: The very final page, the map
(131 would label as Biby Exhibit 4 a document that's (13) that looks like a whirlpool.
(1"1 captioned "Expen Repon of Richard 1. Bibr." i(l"l J~;Pid you pcrsonaIIy create this map? •
(15] (Document mamed as Biby 1[15] A: I did not personally crcatethat map.
[161 Exhibit 4 for identification) !(11] Q: Do you know who did?
[17J Q: Mr. Biby, I'd ask if you'd take a moment to 1(17] A:Ycs.Mr. Roger Skinner created that map.
(181 look at Biby Exhibit 4 and confirm that this is in 1111] Q; Is he someone who works in your office?
[19] fact a copy of your cxpen repon datedApriI 15, 1(11) A: He works for my son, who is ~ow running
(20) 1998. I2lIi what 1lIIU _I'"
(21) A: I accept that it is. 121) Q: I see. On this map, is north to the left,
[22] MR. OLSON: Let me ask the court reporter l22I as one looks at it in the way one reads a normal
123] to mark as the next exhibit in sequence a document i(23) document?
(2"l captioned "Rebuttal Expert Report ofRichard L. Biby." i(24) MR. DEUTSCH: You want to ask him if north---------------------1--,----------------------

~ ~

Page 28 - Page 31 (10) MiD-tJ-Sc:rip. Doris O. Wong AssodateS (617) 426-2-'32



.'

.,
CBS. Inc.. et aL v.
Pl'imeTime 24 Joint Venture

11) is ""'here the three linle white cU'cles that look
(2) like hole punches are?
13: MR. OLSON: Sure.
~, A: 1m sorry. but your phrasmg offends me; it
(5J offends me::.You refer to the normal way of
(6) depicting nonh as being to th~ left.
(7] Q: No.1 didn't mean to say that. I meant the
leJ normal ""'ay of reading a document.
[9J MR. DEUTSCH: What he meant to tell you is

[10) that if you hold the document so that the piece of
111) paper runs the long way. up and down, portrait. as
[12] opposed to landscape orientation. as they describe
(13) it in the:: computer. that is. if you hold the::
!'4) document the way you hold pieces of paper.
[15; THE WITNESS: Dh. that"s fine.
[16j MR. DEUTSCH: Another way to put it is. do
(17) you have to turn the paper to landscape oric:JUaboo
[III in order to get north 00 the top? .
[II) A: You put the tbrcc-hoJe puDCba aD the lOP.
[IllJ Q: That was what I was uyiDa lID daei..... ' '.;;.
1211 A: Yes.
IZII . Q: So. for aamplc, can we sec the CiIy of
1231 Baltimore to the northeast.of the duk, splotdry,
~) spir.ll area?

I'J A: Again, not quibbling with you, but 00 the
(2) exhibit before me, I know that blob is Baltimore, so
(3] without qualification, yes, Baltimore is 00 the
(4J upper right-lwJd side of the "hiNt
lSI MR. OLSON: Let me ask wbctbcr eithcrof
III you have a bcacr copy ofthis cIocumcm tbat we
(7) might be able lID UIC today,
III MR. DEUTSCH: We ....te a color copy.It's
IV! not an extra, and let me fetch tbat. I don't want

[101 to muk it as an exhibit
(") MR. OLSON: That's fine. Maybcwe can take
[12J a tw<rminute break.
{13) (Bric:f recess taken)
[14' BY MR. OLSON:
!15) Q: While:: we:: were off the record, Mr. Deutsch
(16J suggested a helpful procedure that I would plan to
(17] follow. The copy that I have of Mr. Biby's rebuttal
118J repon contains a black and white copy of a color
('9J map. Mr. Deutsch has indicated that be has just a
(20) single:: original of the color map at this time.
(21) Because:: the color map is much easier to look at than
(22J the black and white copies, we'U be using the
(23) original color map, and we will agree to mark that
124) as Biby Exhibit 7; that is, we will agree to marie a

IUchard L Bib
VoL I, June 10. lQq

Page32 ,
I'l color cop~'of this ori(tina1 color map as Bihy
I2l Exhibit"i as soon as a color copy can be made:.

; (3) MR. DEUTSCH: And that may well be ane:r
~J the:: transcript is close::d. but if you can some:ho~'

[S; figure OUt a way to (m'e us a sticker. ""'e:: '11 do
; (6) that.
i [7J MR. OLSON: I would think we: could have:
I [I) color copies made:: within a day or two. big cIty like:
i I9J this.
1110] MR. DEUTSCH: That I would agree::.
(It] or map deSIgnate
'2] Bib ..

1I'3J Q: Was Biby Exhibit'"! the propagation map
11'4) created with a prolU2J11 called RFCAD?
1(1S] A: It's my understanding it ""'as. but the:
I[II] pc;rson who candirectly answer that question is
(17) JiogCr Slcinncr.

[111 Q: .DklJOU~ JU.Slcjoncr~y diJcction
f1II aboii howIbiIJIIOP'I8l"i«m map should be~

, _: ...,.-:.,·-DEII.1'SCH:)Poa.... tbc map~.;.r~" ..,
lit) A: You lIII:IID.dic~. .•....... ~.m"",,,, .

II1II Q: 1P'JaIrp'n........1houIdbe CID)lio)'ed in .'
IIIJ acadqf;du: propiption map mat's rdlcacd in
IlMJ BibyE:ldUbir 7.

I') A: Yes.
I2l Q: And, did you give him direction about what
PI COJnPUlcrprogramtousc?
... A:NoJ
III : Would tbcrc be any c:boices about ......
III c:ompuICI' prDJI2IIlIID UIC.orwoUld it be obvious what
PI CX'IIIIpUICt pmpamlID UIC1
III IIR. DEUTSCH: You'R aIkin& aboUl for
III gencmting the red - you'R talking about for

[111l aeoaa1iDa the JCOiraphicalllDP ofMaryIaDd or the
(11) red areas that indicate ccnain information about
['2] propagation?

1(13J Q: I'm referring to the propagation
I(14) information.
i[lS] A: The propagation information was per my

16 roons.
ill7) Q: That's what I wanted to find out.Was the
1(18) propagatioo information that's refleCtedonBiby 7

I
,('I) created using the MCAD progcm1?
(20) A: IcallOnlYJPv~Y9,,~."1 belicvc"~.
121) I believe Roger used the RFCAD .
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[I) distinguish between the rwo implementations of what
[2] really is the same functionality.
131 Q: Do I correetJy understand that one can use
1'1 the RiCAn program using either a Longley-Rice or
[5] Biby-C propagation method?
16] A: Let'S try to avoid some confusion of terms
[7) here.The Biby-C to which I just referred is -I'm
181 going to call it a big machine environment son of
181 program that I wrote staning in the '80s. It uses

1101 Unix and all that good stUff.
1111 Richard P. Biby's programmers took my work.
112) convened it from the FORTRAN language to "C' and
1131 implemented it on Pes.That is a commercial product
(141 known as RiCAn.
lIS] Also be aware that as is typical of
(161 computer productS. RFCAn has had a number of
117) revisions, modifications, Now, there is the
Its) capabilitY of generating the predictions, which to
ItI) the best of ourknowledge aDd ability are the same,
IIlllI "'alirinc1:hcK maybe ftr)'" miDor diffa'caca .
JZIJ dcpcDdiDl _die ...cJrine OD wbk:b daeIe ......... _
.. nm:but both BibrC aDd JUlCAD,paa die same
(2IJ insIruCdoDS, the lIIIJIIC input pan.maen. creaIe
(2ot) propaption predictions, wbicb 10 the best ofour

11) knowledge are identical. Now, that's one layer of
[2] this exhibit.
13] The other layer is the map. Biby-C does
14] not have electronic maps available 10 it.10 in
(5) order to gcncmte a comparable map, me prcdiaioJl
III is plotted on Mylar aDd is puted meralDDdllRl
[7] map. I bdic'ge RFCAD can do it eil:berwar.
III lben:!on:, my Icspoase to yua alO CXMSIy
III bow it was doDe - tbat'. what lola' SlciDftCP docs

[lD) for a living, Roger bas worked for me shop for
111) years. He simply plUduced lID ezhibir bued on my

, (12] instnJctions.! [131 Q: J\JI1 1 correct mat me •__~ program has
[I.) among its options doing propagation predictions
115J using a mlditional Longley-Rice model on
{I61 the one hand and using your own Biby-C model
(171 on the other?
(18] A: Again. simply trying to keep the record
(19) dear, Biby-C and RFCAn are implemenQtions of a
(20) computerized propagation prediction capability.
(21) Both have the option of doing a basic baJe.bones
(22) Longley-Rice or modifying the predictions done by
(23) the basic Longley-Rice with the extensions that I
(241 did. Is that dear?

11] Q: Sure.
[2] MR. OLSON: Let me ask if the court
13] reponer would mark as the next exhibit in sequence
1'] a one-page document captioned "RFCAn for
[5] Broadcasting." .
(&] MR. DEUTSCH: I think we're marking this as
[7) Exhibit 8.
II] (Document marked as Bib)'
1Vl Exhibit 8 for identification)

lID) A: (Reviewing document) I've read the COP}'.

111) Q: Have you ever seen the web page that is
It2) reproduced as Biby Exhibit 8 before?

1113) A: Have 1seen this exhibit from the web page.
11141 no.
1[15] Q: Have you seen this content before?
II&] A: To focus on it, no.
(17) Q: Let me ask you whether or not twO sentences
ItI) on Biby Exhibit 8 are c:orrcet.1O the best ofyour
J11) kDowIccIIc. "IFCAD cmpIoyIlWO basic propaption
IIlII mcxIcIe iDOlder10dowUlCl'lto cw.....lllclllld
JZIJ pn:dict cIeI+"M WfCIIIIC'" - """"w 01'.;',!'.c.,: ..

l1li pIOpOICd lOwer loa'''''' 'Olea caD cboaIc ddlcr
l1li the~ OI'the BibrC pmpepdaa..... ia .. '
.... Order 10 make their c::aIc:uIatioDs'!be~

It) utilizes a IaDd use aDd IaDd COYer daabase to ate
III into accoum the vegetl1ion aDd m:uHI1ade chmer
PI when making its calculations,-
til Arc mose DtemcDU acewate, to the best
III J01II' kDowIecIad
III A: You're aIdDa me 10 do a ftr)'" fiDe .
PI 'npiRia Jlvllme.. OD wolds tbat IOIDCODC die put
III dowD.1bis .. CIOPJ.TbiI ""CldIiDa copr.
III Q: Is 1bCIe ll)DIftbinl ia1bCIe that you're DOl

ItCII ccraiD is aCOlllltC, lOme panic:aJar phase?
Itt) IIR. DEUTSCH: III~ three IeDteDCa you
"21 quoted?
It3) MR. OLSON: In the three Sentences I JUSt

11'4) read into the record.

I
It51 A: No. My problem is I have been asked a
11&] question asking for a very finely honed linguistic
It7) opinion. I am not a linguist and I did not write
Ill' this, the copy. so I'm having some problem·
118) responding to your-
I2lJI Q: Let me just .see if I can ask it another
12') way.Yo.u're son has created this program RFCAn,
(Z2J conca?
(Z3J A: My son has caused to be implemented a
~) program called RFCAD or a computer implemenQtion.
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[1J Q: And RFCAD enables one to predict the
(2] propagation of radio frequencies. correct?
13; A: RadIO
(4J Q: And for broadcasting. RFCAD gIVes one a
[S] chOIce between either using a traditional
[6J Longley-Rice propagation method or the propagation
[7} model that you have dn'c:1oped that takes intO
[8J account morphology. correct?
19) A: What I did was extend Longley-Rice.The

[10J basic propagation computations in both Biby-C and in
[11l RFCAD are Longley-Rice. Now. outboard POSt factO.
[12} after Longley-Rice has done its computation based on
[13J morphology. I created a computational algorithm,
114) '9.'hich makes changes to the value presented by
[lSI Longley-Rice m keeping with twO sources. my own
[1'J extensive analysis of signal strength data collected
(17) by myself and by my son, and secondarily a fairly
111) exrensivc 1itcmture on the subjea.Did 1answer
1111 your quescion?

'1IIlI Q: Not quiIe. ., c..•' :.,,,-. ",. ."~,,,;: """'~l""-'" '._"
JZ1J . A: 1extendedLo~but the basic
I22J compuation in both BibrC and RFCAD iI
I23l Longley-Rice.
1M! ow. ere:

III thou~t was illustrauvc:~and there WOIS some
I2J confusion.The confusion ~-as ~'hetherto do It at :!U

, I3J teet or 30 feet; as I recall. So the anliwer to your
14] question is yes.

, er an map. - 'e t. e
: 6) at the back of your rebunal repon are: propa~uon

maps for Channel 5 in Washmgton. D.C.. correct;
i [8J A: Yes.
i [9J Q: Other than propagation maps of Channc:l ; m
(10] Washington. D.C.. have you created any other
(11] propagation maps forTV SlaUOns m connection with
(121 your won.: for PrimeTime 2"i or Its 1a~'yers?

1(13J A: I have to make a fine dlStIDcuon here.
,1'4) I'm just going to cut throu~ a discusslOn of your
[1S] exact words. It is the normal or usual
[161 day-in-and-day-out operating rI)Ode - you realize
117] Roger Skinner is the guy who gets things done: -
(11) very frcqucmly Roger will uack me down and say.
fIIJ "Bey.r. JUPPOICCllD do a map of thus and so;am 1
11III ..._ rfIItt pa"",.,. Il"ADd of couneI .
JZ1J rapODd 10 the bell of lIlY abiIily.So ill Ibat
11II m'l'C'D,1 may or may notbac bad some input into
121I maps; I limply don't know.
IIIJ I'm being ftr)' e:arcful to give you a full

~4

(II copywriter unknown to me, meaning 1have DO idea who (1J answer here. Seeing maps. examining maps. other
I2J wrote this, "employs twO basic propagation models." 121 Stations h2ving to do with PrimeTime 24. the answer
131 NQw we're discussing whether there: are rc:ally twO PI is DO. I have DOt.

fIJ models. or one Is an cvension with the otbcr; fIJ .q:y~_"a ~'1!IlIY.Forpmposes
• b1cm here. IIJ ~~Wiubta whcdieror DOl PrimeTimc :u IiIniII

III Q;J~ 1.... ja IIIJ ill~ 10 households that ClIDIIOl rec:dve a
(7] my lay termS I·would ..., that,oar model illOft of (7] IipaI ofGadc B imensiry.bac you created . "
II) LoDIIcY-ltic:c'PluI? lIJ PJOPIprion mapi for any _lions orbcr than <:ba°nd
III A: "Longley-Rice Plus· is a good '1!IlIY ofsaying lIlJ 5 in 'Wasbinpm?

(10) it. (11) A: Undc:rIIandiDI lIlY caveat that 1may have bad
y question is simply. the RFCAD program ,111) influence on them without knowing it. the answer is

[12J enables one to choose either Longley-Rice or il12J no..1 have not.
[l3] Longley-Rice: Plus?' 1(13] ,Q: Other than the maps of Channel 5 in .
[[11~4]_~A~:~S~u~rt:~.~:;-;::::::if;:;:';h:-;:::::::i::~;:f.:::-;----l !(1~J Washington and the maps subrruned by,lules Cohen.

.... "e: you arranged for the creation of any 1[15] have you reviewed. in connection with your work for
(16] other propagation maps in connection with your work 1[16] PrimeTimc 24 or its anorneys. any propagation maps
(17] for PrimeTime 24 or its anorneys? 1117] of CBS or Fox TV stations?
(18J MR. DEUTSCH: You mean other than the ones 1118) A: In conjWlction with PrimeTime 24?
(19] referred to in his repon? 1(11) Q: Correct.
I20J Q: Other than the twO that are referred to in 1120] A: I have not.
/21] your rebuttal repon. 1/21) : ct your ention to the color map
l22J A: Well. the answer to that is yes.There is il22J that we're going to mark a copy of as Exhibit 7.
(23) one that was done at a height. a version of this i(23) Can you tell how much of the District of Columbia
/2~1 done at a height other than what Stn'e DeutSch i~I itself is covered by the red area showing predicted------------------------
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['] signal propagation?
[2] A: Looking at the map. no. 1 really can't.
13] Q: Can you tell anything from this map about
!A] what pans of the Washington area are within the
/SJ area shown as haVing prediCted propagation in
[6] Biby 7?
I7l A: Again? ,
18] MR. OLSON: Can you read that back.
[9] (Question read)

,'OJ A: I can't extract a meaning from that
1"1 question.
"2] Q: May 1come over so we can both see the
"3J document.
"~J A: Sure. 1 also suggeSt that we find
(15) something to point with that won't mark the map.
"61 Q: Can you see. Mr. Biby. the Potomac River on
[17] this map?
111) A: I believe we can see the Potomac, yes.
(111 ,Q: Docs that enable you to form a~ about
IIlIJ whether DOfthwarw....tnpm illbowIl OD Ibis map..
II1J recciviDlprccliacdplUp8pdDa1 :,:~o"~~-':SC;'''.,, .',., "

l1li A: Wdl.1 CUl act esuemely spec:18c: ill
IZII aD5WCl'ing your questioD.1b~'sIbis area
124) prediCted to have bad reception - JOU ICCwh~ I

CBS, IDe., et~. v. ,,.
'PrimeTime 24 Jointv~

Pa~fl4f

II] Q: Does the propagation thatsrefieCted on
[2] Biby 7 refleCt any translators or 'satellites that
131 may be linked to WTfG?

: 1'] A: It does not.
[5] Q: Do I correctly underStand that for

I f6l locations that are within the red area on Biby ,,:",
I (7] that your computer algorithm predicts that there is
i II) a 97 percent chance that those locations receive a

\II signal of Grade B intensity from Channel 5.97
11llJ percent of the time. at a location 20 feet above
111) ground level?
112] MR. DEUTSCH: Well, go ah~d.

111S) A: The answer is yes. but apin -
III~) MR. DEUTSCH: I think that's not right.
1115] A: I was going to say. I have a problem with
1[11) your question.
1\7] Q: Tell me what your problem is. sir,
111J A: Well, you use the word "area~ is one
f'II pobIcmrm baviaI ben:. aDd this is DOt an area
lIIIII depicdrJa.1"biI is. JIIIIIift coJJccIiOD of .," ..

~ IIIJ paiIII4II-pi*"fIaID.WTl'GInD.Fr4"e'.~,:'~~~ _~:.

• l1li IpCcifI{"paiIa,aaddill is. ftr11rapcwaua
l1li~ illwbllwe. cIiIcIIIlaia& hae.So

. IMJ "area- is - I reaDy CUl'1 accept that term.

11) mean? I believe that's over inAdiDgton. rtJ Q: Let me ICC ifl can use a better term. Is
[2] Q: And - 121 "poiDt" better than "area"?
13) A: That's where I live. PI A: Specific locations or points.
(01) Q: My question was about northwest ItJ Q: PorthOle specific locations that have red
I5J Washiqgton.· III on them iD Biby7,your compuICr aJaoritbm pn:dic:II,
III A: I'm DOt tr'YiDI to be eftIige. ... docI II DOl,"th~'•• '17 perc:aR dwnc:e dial
(7] MR. DEUTSCH: 'rom a map ofdllllCale, em PI thole 1Dc8doDI- pIIdml me. thole IpCdftc
III you tdl? IoadDaI rcc:cift a Iipld ofGade B bile!!"110m
III A: I rcaUy can't telLTbilIImow bec:a1lle I W'ITG '17 paceat ofthe 1imc:••hdIht 20 lea

110J saw the original that tbis was Ihot from. ItCll abaft pomulleftP
I11J Q: Th~'s a tiny white block ill the c:r:merof Ittl MIL DEUTSCH: Before the wimeas aDSWaI .
"21 the map.What's the significance of that white? 1111 and withom addressing problem words. I ae:tuaUy
(13) A: It's a little computer-generated label (13) think: the map reflectS 50 percent and not 97 percent
(14) saying. I believe - what is it.WlTG - what is 111.) temporal probability as an objeCtive fact. whatcvC!'
lIS) ChanneJ 5? Whatcver it is.WlTG. and then there's. 1115] the implications of those numbers are -
1I6J even though it's very hard to sec. I believe there's I' [111 A: He is correct.
1171 a linle black dot showing where the station is 117) MR. DEUTSCH: I belicve the map represents
118] located.And I belicve that - by the 'Way. fc?r iI1.) 50 percem and not 97 percent temporal asswnption.
Ill) point of reference - is quite near the District '111) ~d I leave it to the witness to say more precisely
[20] line. . (2OJ than I can what that means, but as to what the
(21] Q: And that white rectangle in the cemer does (21) number is. I believe it's 50 and not rn.
(22J not indicate that that's an area that docs not get 11221 MR.-OLSON: We've just heard one of the
(23) signals? 1(23) mo,st remaJkable c:samplcs of witness coaching in my
(2.) A: No;that's simply an identifier mg. I24J career as a lawyer.------1

I
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['I this deposition. Exhibit D to Mr. Cohen ~ cxpcn
121 repon. you will see. IS capuoned "J\C"v.' PnmcTunc 2..
131 Subscribers to CBS in Dade and Brov.'lrd Counuc~.

(0&) July 1996 to November 1997:' Do ~'ou llCe: that;
[Sj A: 'Yes.) see that. .
III Q: 1wonder if you would take a look at the:
[7] list of DaJDCS and addresses in Exhibit D.JuSt
tlJ (llance throu[dl it for a moment or two.
III MR. DEUTSCH: Why don't you ask a question

111111 about it.
II"J A: Am ) looking for m~' niece? I think one
11'2] page is as good as another,
t1'3J Q: Of the locations listed in Exhibit D to
!I'.] Mr. Cohen's cxpen rcpon. how many of those:
I [I$] locations bavc a si[tnal of at least Grade B
1['1) intensily in the air abo"e their rooftops?
"71 A: Bca your pardon?
IlII IIR. OLSON: Would you read that back.
l1li (QaadaDW84)
....~ laDEU1SCH: ObriDuIIy,ouK....billa -.
11'1 wlacdaerlle..... · ;...
.. Q: Y• ..,qucldoa "do,oukDowf
IIIJ A: No.'
l1li Q: Do you IuIft any opinion about'what

PI MR. DEUTSCH: ) m trying to suuply avoid
121 the WItness st2ting something that s obJecuvely not
131 correct.
(0&] u: Tell mc III your words how likely it as. U1

IS] terms of location and orne. that the specific
16J locations that arc shown in red on Bib}" 7 receive a
I7J signal of Gt2de B intensity from Channel 5,
II) A: Underst2nding that ) am not a professional
(9) st2tistician. and I find phrasing discussions of

[101 st2tistics to be very difficult. I believe that
[") those areas - pardon me. those points depicted in
[12] red on m,' Exhibit 7 indicate a 97 percent
[13] probabilii)' that at whatever the hei[dlt was. there
I'.] would be for this station 47 dBu or more signal
[IS] strength. I'm not trylng to complicate things here.
[I&] U:::lO as W"WAl >':uu.~ uymg UJat mC:SC_~J»
['7] were done with 97 pen:cnt location and SO pcrccm
•t11 time?
..... A: That is c:onecL -

I:=~~-='::=~ -
IZII from Cbland Sat least SO percemof the time at a
IMI height of ZO feet above pound level. correa?

Do .... '-P5-
I') A: If I may sugest a modification to your "I percenEllC' of those subscribers have a signal of
I2l st2tement to remDVCa problem. "ReceiveM

- wdl, 121 Gl:ide, iIIt.c:psigr from the local CBS station -
(3) I'll - if a signal strength olat least 47 dBu does III A: 1do,~
141 exist at the Slated beilbt at thole 1oc:a1ioas, the III Q: - aboft.their IOOftops?
III~ is yes. for IOIDe IaIOfI J01II' usc of·the word III A: I do IIIIL

: Mrc~::.a:::-~doCIPrimcTilllc241u1ft : ~~:=::.::r.Slr.~~·2~
III at speci6c 1ocaIio.. 1bowD ill n:cI OIl Bib)'n ... apPml;'M.eIy 2.~.miIIion IUbIcribcn aaoss the
IVJ A: I don't know. ~ III Unired·Sl:I.~~Do,ou foDowtbaussumplion?

1101 Q: I, assume you..do DOt blow wbat I1CII A:..~ theUailed Srates. 2.9 miltion,
111] percentage of PrimcTime 24 subscribers within me Ill] NoVember of 1f)fJ7.
1'2] FCC predicted Grade B contour of Channel 5 reside in 1[12] Q: Right.And I W2I1t you to assume that when
1'3) one oithe specific locations shown in red on Bib)' ;(13J ) US( the phrase "Grade B intenSity,") mean 47 dB
I'.) :; is that cOrt'Cct? il'.J forJowVHF, 56 dBu for high VHF. and 64 dBu for
[IS] A: I don't know. :l'$] UHF.
(,6J Q: Have you made any effort to find out? !I'&] Do you have an opinion about how many of
('7] A:) have not. !117] those 2., million PrimeTimc 24 subscribers have
(II] Q: Have you been asked to make any cffon to jllli available in the air above their rooftops a signal
('1] find out? 11'1] of GI2CIc B intensity from a loCal CBS ation?
l20l A: I have DOt. 1(2OJ A: I do nOt.
(2') Q: Let me ask if you would take a look at 1(21] Q: Would your answer be the same with respec
(22J Exhibit D to the expert report of}ulcs Cohen. Mr. flZ2l to fox sta1iobs?
IZII Cohen's expcn report is already in the record, so 11231 A: Yes. the answer would be the same. I don't
(2.) I'm not going to mark this as a separate exhibit to J i12'1] know, or I don't have an opinion.

"-=-=;;;;:;;;;-====-===-====-===-=====.-;;;;=;;;;;;;;l--;;-----------------4---
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[[II Q: What percentage of your work IS done in the' - : II] which is sC'Vcral pagcs that an:: capuoned "Measured
12I cellular industry? : (2] Fie:ld lntensityWFOR·TV. Channel 4. Miami. n." and
I3l A: What percentage: of my work while I was . 131 let me direct your attcDtion to the mtormauon that
!'J active full-time was done in the ceUular industry? i !'I appears with respect to Location No. 503. which IS
(5] Q: Let'S say over the past four years. [5J on Sheet 3 of 4 of Exhibit F.
I'l A: I would guess in excess of 80 percent. i III A: I see it.
(7] Q: What percentage of your work over the past i (7] Q: Do you see that this document repons that
III four years has been for the TV bro2dCa5t industrY? 1111 there was a median signalsucngtb of approxunatel~'
III A: Very little, if that's a satisfactOry 111I 111 dBu at Location SO,?

(1m ('D! A: That'S correct.
(II] MR. DEUTSCH: Whether or not that's a 11"1 Q: And you see that Mr. Cohen has subtracted a
[12} satisfactory answcr. it'S your answer. 1112] standard deviation to get an adjusted figure of
[13] THE WITNESS: Well. he asked for "what ('3] approximately 110 dBu?
[1£] percentage." He asked for quantity. (1£1 A: That'S what the asterisk says. yes.
[lSI Q: Have you reviewcd thc cxpert repon II'S] Q: You understand this mc:asuttment to have:
(11J preparcd by Robcn Culver in this mane:r? I(15) been taken on the strCet in front of the home or at
1'7) A: I have DOt. 1'7) a public mad close to the bome. correa?
('11 Q: Have you discussed that repon with anyone? 1111 A: That',,,.., UDdc:ntaDdiD& what Mr. Coben
1111 A: I haft DDt. (til ..,..

11II Q: DoyoukDowMr.CuI9aP. w .•• .._ •• _ • 1I!'!!' .." .....H ....~CobcII..:!II..lCcabncdoDc
11II • A:QallcwdL ·-·;.;;.<,'~·-,';"...,·'< •.1._,;..;·~~,;:' -~~""-4- .r...-iIl •••-.....11I .....,"':'.,..;...~.•c

IIlII Q: Is be a c:ompea:ac IJroadCIIr "'IiKat • . •
11II A: I bcIieft 1O.1be answu to daIt illIIDI'C . 11II rID..........penoa wbaIe bcca dIere aDd doDe
raaJ afJimIative than it sounded; yes. Jbelieve 10. raaJ that.You 118ftwryn:al1Ifay CIOIIsideatioDl.

('I Q: l:ut time }'Ou ebecked? It) powerwires baDBinl into your _enna, into uees.
I2l MR. DEUTSCH: Well. that's - PI that son ofthin& wbeD you auemp: to move with an
I3l MR. OLSON: That was intended to be a joke. PI antenna 30 feet in the air.You don't have
(£1 MR. DEUTSCH: Yes. we want to make that foil unlimited c:hoice of locations at which to make your
II) clear. IIIDbUe Ita
... Q: In}'OUI' CSJ'C": repon. wbida we'te-nwrlrcd Now,Ibcft are~ pbeIvPcN dial aar
PJ as Bib)' Exhibit '"on Pqcs 11 and 12 you~ some PI bcre. rID DOt prcpued to clllc:.-Ibc wp...illl\, .
III COIIUDCIIIS about Mr. Cohen', coDeaiDD ofkid ... you bow,. 1101 1IIIIcn:II5aecI ill MIamI,ball
111 saeaph data. com:e:tP 11II ......dIaI.. 1Dft 01qpM:alAlDc:ricu&Whea ODe

('D! A: I do. (111I is in the~ in the -.ep:Iidioa, tbcre are at
(nl Q: And you sate amana orbcr1:biDll, do you lit) least two iqJonaDr 1biDp dial happen, that ...
112] not. "It is virtually assured that the data (12) continuation ofthe signal SU'eDItb. an OYaaIllOss
1131 [coUected by Mr. Cohen] will not be representative 11'3] of signal strength. and a scattering effect. the
!'41 of conditions present at the subscribet's home. 1[1£] trees and buildings cause the signal to go every .'
1'S] which may well be surrounded by trees and other illS] which direction. Now. very quickly when one removes
(161 buildings. Had the signalsucngth data been 1[15) oneself from that cluner and goes to yon street.
[17] coUected at rooftop level at the subscriber's 1117) we've removed all of these scattering objectS and
III) household. they would have shown the aaenuating 1111] these attenuating objectS. Now. the effectS ci.n be
Ill) effectS of 'mban doner: as disc:usscd above." ',"' drlunatic.

. 1201 That is pan of}'OUI' cxpcn repoft, &mI I realize I'm going'to now talk about a
(21) correa? 12'1 mueb bigher frequency. but just to illumate the
1221 A: That's correa. 'lZ2I drama ofthis. J have bad the cxpcric:nce of driving
1231 Q: Let me direa your anention to Mr. Coben's 11231 along a biIbwaY. sueb as one might be forced to use
1lM__I_c_xpeft__re_po_n_a_PIIl_'_.an_d_this_'_tlmC_O__to_Exbibit__' _F._. IIlMI in t2king these measurementS. with a dcarview back
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(~ Now answenng yo~ quesuon directly. nov,'
~ might one concen-ably go about thIS problem of
J determining whether the household at roonop It-vt"l

I.J or 'Q,·hether there eXISted at the household at monor
5] level a Signal of Intensi~'Grade B or JtreateI' -

! (6) and I'm purposely dropping the 'Q,·ord "recen'ed" OUI

i [7] of the statement - does the SIItfW stren~ eXISt
(I) at the household rooftop. m my opinion meanm~
IllJ detenninatioD based on moving the receiving antenna

(10) to explore the variability of the si~ in the
11111 immediate region can't really be applied here.
1112] because you really don't have enou~ freedom of
1(13) movement.
!I'.] The only thing left to you is to install
I['S] your antenna and observe it over a long period of
I [11] time, because location variabilities. by and 1:ultc:.
(t7) a sut-suntial amount of the wria~iIitYthat
('II aoub1es me here will uanslate to the 1ime domain.
I'll How IoDI you would have to obsem: it I caa't peas

.... ofthanctbatl b!!'tk'~~ ~JoDa~af:;;c"~. 'i~
IIQ timc.-.. • .'. ....

11II Q: let me&II'"where woukl jog put the .
(2J) anrrnN for this Jong period of1ime?.
" A: 'WeD-

..
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(1J to'Q,-ard the source of the radiation. and 1m spc:akmg
(2J now cellular frequencies, tum at a ri~t an(Ue onto
13J a secondary road so that all of a sudden trees were
(4) imposed mto the propagation path. I've seen a
[51 sl~IIOSS of 1.000 to one. not 1.000 percent.
(51 1.000 to one in tenI1S of pow.er. absolutely
f7J dr.lmatic.
(S: Now. I will state for the record that
(91 probably the effectS at VHF, be it high or low. are

I'CI less than I JUSt used in my illustration. but these
(1 , J effeCtS are very si[U1ificant. In substance. I just
(12] don't see how you can go over yonder. where it's
[13J possible to take a measurement or where you choose
(14) to do yourmcasurements. and talk about what's over
[15] here. i iUSt don't see that.
I 6) Mn. OLSON: Would you read theJiSt

7) questiOn back please.
I) (Queslion JCaCl)
II Q: Could you aDSWa' that qucsdon.

I il' MR. DEUTSCH: Itbink Ibc wiacllhII10Id ";';:0 -f::,.

I ~J you dial he would~ ill Ibc cIuIrc:r'.1bc
2'1 household insIead ofon the lOad where there is DO

23) dutter.
1M) MR. OLSON: I would like 10 hear the

11J wimess tell me, lather than have the lawyer tell
(2J me.
13] A:.~,.~~f~~m_~A,~
~) ~.feQcJw C'\Ii"tCT e"IJ4rby~ThcyWCI'C
lSI aSked 10 do essentially. job dial JOG caa't.raIly
(&J do. In direct aoswerto your~ "Bow woukl
[7J you do it?", I emphasize there is • n:lI1 pmbIcm
\I) here.
[II There is another method set forrb ill tbe

(to) FCC rules, sometbiDg about duster IDCIIIUJCJDCIID
(II] taken in a regular pattern in the immediate
(12) vicinity. I have a problem with that; I have twO

(131 problems with that.As I recall. the dimensions of
(14) the cluster area that's described are really greater
(15) than the typical rooftop. plus that is a procedure.
116J along with this business of taking mobile runs at 30
(17] feet. mtended to address issues of area coverage.
(lSI does WITG have a coverage area pf 10,000 square
(19) mileS. or is it 11.000 square miles. that son of
1201 queStion. But dearly to me the two methods set
(21J forth in FCC rules. cluster measurements at 30 feet
(22J and mobile runs at 30 feet don't apply when one is
(23] talking about whether a specific household can
(24) receive a signal.

(t) MR. DEUTSCH: In the ideal world?
\2l Q: In terms of what you believe.
Pl A: Is the intent of the aa?
It! Q: Not the inteDt of the act.You"\'e
III cridcized the proc:cdurc:s that Mr.Cohco's eqineen .
III used.
pf A: SS1,mi4••.,dillliCledalticaDy. .. ..- - ---•.•-_. ....__>4

... Q: I WUlltoknDw~pmccdma 10UbeIi~
III tbg: 1liOUiiI-"O§!i.4

\10/ l:1iIiC£&aaJelen to a prcay wcII ..
(t1) fixed-loc:atioo moftop antenna at the sybscriber's
[12] location. I believe that precludes mobilitYffithC

![13J measurement process.To me that's quite clCQr from
1[14] the language.Therefore. the only option left is
1(15] long-tenn obsenrations in order to remove the
:[16] variabilities that 1know full well exist. Now. how
1[17) high -1 wouldn't put it literally on the rooftop;
[t8) I don't think that was the intent.Your guess is as

• (t9) good as mine; five feet. six feet above the rooftop.
I20l Q: And how do you get an antenna five to six
(21) feet above the rooftop?
\221 A: I believe RadioShack supplies little masts
(23) that you stick up there and mount your antenna.
(24J I've seen them.

-
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['J to know, if you wanted to test the si~lmtc:nslt'Y

, I'2J of Channel 5 at my housc. concretcly what would YOU
(3) do?

I 141 A: Now we're being specific.) would try to
[S] work with you to develop a mutually satisfactory and

; (6) convenient means of puning an antenna on yOur

i m rooftop.
i [II Q: Would it be an antenna of known
i [I) characteristics?
i1'0) A: Well. there's another - now you've t I -- .••

i1"1 introduced~erarea that disturbs me about the
1112) language that's been used here. terms like
11131 "conventional rooftop antenna.") pcrsonaUy.
i[I~I strongly believe that thc FCC. in ftaming the
I(15] definition of Grade B signals and aU of the
1('6] background to our television allocations process. I
'117] believe they had pretty finn)y in mind what they
111) meant by a receiYiDg anteDDlI withitJ the Gadc B and
1111 widUD the GJ:adeA, aad we could IJD back rhroUlh aU
... the lile'1

"
ft ad clilaHea ,,-1bOIC iaIcJa

IItI wae...wew..........-_-r...aalnridl;.f">
1'1III "'red.,.·•..,haft becD1DaCd IIIOUIId III heft
11II tbat rm.a l01I to pmc:ccd.
fill Q: Let me ate the antenna out of the

[1] Q: Herr's the source of my confusion. Do you
121 have in mind an engineer lifting an antenna with
(3) equipment up to a location above the rooftop. or do
~] you have in mind installing an antenna actually on
[S] the house. as a homeowner would. and taking
[6] measurements from an antenna aetU2lly installed on
m the house?
[8] MR, DEUTSCH: I'm going to object.Your
(9) question was essentially what to measure: he's told

1'0) you that. Now I guess you're going on and you're
("1 asking him a different question. what are techniques
(12] to get the measurement.
(13] MR. OLSON: Yes. that'S what I'm asking.
('~) A: I'm going to ask you to repeat the
(15) question.
['6) Q: Sure.You had mentioned that it's possible
[17] to put an antenna in the air above the rooftop using
1'1) a mast that you buy at RadioShadc. Do you recall
"II that?
... A: Yes. I do.
rnJ Q: Is it your ft:w tIIanhe correct way10':: .
IZII measure tile sipal iDtmsity at a panicuIIr
[2IJ household is to iDsI2Il an amama aboge tile roofof
~J the household and to coUect signal intensity data

11) from the uansmission line connected to that ailtenna
I'2J over a long period of time?
(31 A: We went. it seems to me. from your asking
It) me a reasonably dear technical question, to which I
[S) save you a technical~ to IUr'IIIisiDa as to bow
II) this might be impInneatcd I reaDy doD't Jmow how
I7J I can respond - u know. it'. a .

mtrylDltoJCt-. ,
III what is the practical procedure tbat Ul eDIiDcer
lll) should foUow in the real word in IIICaSUI'inI the
") signal intensity lmIiIabJe in the air aboge •
12) particular household rooftop?

[3) MR. DEUTSCH: He's told you, put an antenna
[;] therr. .
[ 5] A: I've told vou. .
( 6) Q: And how physically do you get the antenna
[ 7] into that space. as a' practical maner. as a
[11 practicing engineer?

9] MR. DEUTSCH: Can you answer his question?
A: I can't answer your question.We went from

lJ a question of which I feel capable of providing a
(22] technical answer. which I did. to smmising what
[23J might be the case -
(24) Q:) don't want to ask you~o surmise. I want

81
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~I' 64 f ll) bouse and installing an antenna of ~nov.-'t1
IZI characteristicsahove my house and sc:nm~ up your

, (3J equipment to test si(Ul3l intenslt)'?
f4l MR. DEUTSCH: Arc you a.skin~ how lon~ hc

, (5) would need to leave the antenna abovc your hou~c or
, (6] how long to set up the antenna'
i f7l Q: To set up the antenna and to set up ~'our

i (I) equipment to start taking measurements.
; (9J MR. DEUTSCH: Do you want to tell him
hlO) anything about the chanaeristics of your house?
1(11) Q: Let's just say the average house based on
i112] your experience around the country over the past fev.-·
I(13) decades.
1l14} A: Of course the ansv.'er to that is there is no
1(15] such thing. But if one were domE thiS "en
II&] ~ensivclV. one mi2ht hire a larEe crane to sit out
It7) JD me ~DlOf~e~ouscand arrange to have soa
1111 insuumcm 10 dCi'CimiDC ihe exact lOcation above the
I'IJ bouIchold.opal. window or door. and run Ibc
IIlII ........ '. JiDe tbIov8h-. few mjmpa to let UP.',
II'J Ibc poc:aLBowIoDait would ala: to doII~' ..
lila ways J an't 1pCmlatr, buc rID uyiDc to keep Ibc .' ' .
III! lime 10 • mjnjnppn here, DOt nec:essarUy the
IMJ cxpcnsc.l don't mow where you live. Do )'Ou live

ciS: Inc.. et al. v.
PrimeTime 24 Joint Venture

1'] Q: So am 1 correct that when you're putting an
./ (2] antenna 10 the air abo,'e a rooftop for purposes of

.. [3] this measurement procedure that we're: describing.
141 that must be an antenna that has charactenstics
[5] that arc known to you?
(6J A: One hopes, yes.
f7l , Q: For cwnple, the standard procedure is to
[8] use a Standardized dipole antenna in collecting
(9J signa! intensity data, correct?
~O] A: That'S the usual procedure, yes.
l1J Q: If one is using a differeDt antenna. then
12) one needs to calibrate that against a dipole
'3] antenna. correct?
(1~1 A: No.
(1S] Q: You need to calibrate whatever antenna
(16] youre usmg,you need to calibrate that so you know
(17) its chataacristics for purposes of determining
(tl) sipal intenSity in the area,
(11) A: You Deed to JmowIbc chancrcriRics of _

. IIlII )'Our n:ceirial anrrn-.Ibat is. tpreHk:aUy ill ',~;+,-:-._~ "
lit) teI'III5 ofrhc pin oflbc .mama usually c:aptCllCd
IZI'I relative 10 a dipole. .
(23) Q: And you also need 10 know the losses. if
1lM]~y,along the transmission line.

---------------------1-+-1----------,------------- --
PagI',:lj

A Tha . ~. 15 H) m' D.C_?
(_~Il~]~:;..:.:.g~t~l5~co~rre~a;..~=::""1:::_::li::i::_=~:_---- I'

(2J ,jif. ! reabZe you may not be able to be IZI Q: I live in,Bethesda, two-story bouse.
(3) J::'.tbsc, but can you givf". me some sense: of how long PI A: I'm DOt ttying to evade at All here, but I
~) :\ period )'Ou would nerd 10 collect sipal intcnRry . III really don't kDow.Thc:re also comes the qUCSlion of
(I) from this amenna abo9c rhc rooftop of Ibc Iocmicm III 10 what prccisi'm Mypoim here is that,
II) we're discussiJII. III IUIIIIImizinI what I'ft IIatCCl, in my....in my
(7) A: I really an't, based on IOJDC -n:rr Ra1 PI IUODIlr bcId opiDion.lbc lanawmar ill die an wovkl
(II firsthand cxpcricDc:c.Let'. akc an eomcmc III prmy wdllon:e one 10 make linIIe-poiDt
III indication of Mr. Coben'. dcpiaioDs in the San III oblenations, and at that point dlcrc arc a lot of

(10) Joaquin VaDey. He inctieared orpre~aedGlade: B I1Cl1 other ftriabilirics, mnSIatiDlIO the time domain..
(1 t] signal mengtbs at enormous distances; 1 recaU in I1t] and bow long it would take for those wriabilitics
['2] excess of 120 miles.The long term. that is. over a (12] in the time domain to settle down.l don't know. I
{'3] period of a year or more. variability of signals in 1113] would aive 2uesses an from hnnr(. ~n .......~
114J the San Joaquin Valley and other ponions of 1(14) Q: You think that at a minimum you would ",--ant
1'5) California bave long known to be - the variability /1['5] to collect data over a period of hours; is that
"6] has long been'observed to be astounding. 1116] correct?
[17] So in some cases depicted in Mr. Coben's ill71 A: Let's get to a point bere. that if the
('8] maps, one might have to observe for multiple sunspot il181 signal strength at the point of observation is 40
[19] cycles. Other cases I would allow, if one were in a ,'[II] decibels above the thre::bold value G1'3de B signal
1201 relatively dear location within sight of the 1201 intensity, there is probably an extremely low, or
12" antenna even a few minln~(. ......h~ I'fn 1\21] there is an extremely low probability that it would
L Q: Based on your experience over many years in \22l any significant amount of time drop below that
/(23; the. field as a broadCast engineer. how long do you I(23) value. because we're probably talking about
(24) think it would take you if you were coming to my ~) 3 percent bere, probably. But if there's a margin
---------------------11--+-- 1---------------------+-
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I] less than enormous. one would have to observe it ] ~.Why is that?

(2] longer. Did I give you an answer to your question? ~ MR. DEUTSCH: Could I have the question and
13] Q: That's helpful. Let me ask a follow-up • (3] answer back.
fa! question or two. For low VHF stations the Grade B ~ ; f'] ·<Record read)
[S] l~el is 4i dBu. correct? [S] A: Question of the condition of your receiving
(6] A: Yes. I6J equipment.
17J Q: So if vou came to a house and for five;" I 17J Q: Can you elaborate a little bit.
(8] minuteS measured a Signal of 54 dBu. how long woul(! I (8] A: I think you've been through that very well
[9] vou need to stay at tI at ocanon before you beC3llle [9] yourself.You alluded to deterioration of antennas

(ID] coiifid~nt that it had a signal of at least 47 dBq? /'1)1 (10) and tranSmission lines and that son or thimt.
(II] A: The answer to that question is. I don'b -If 'W'I w: wc:u, at LOcation No. 503 on Exhibit F to
(12) know. and I beli~el've expressed that before. , !('2] Mr. Cohen's expen report. that is. at 1001
('3J --ri: How would you go about determining how long 1(13] Hillcrest Street. ifyou had measured signal
II~I You'd ne,ed to stay and collect data at a particular III~] intensity at that household in the general way
l'S)loc:ation? IllS) you've just been describing over the past fe""-
1l6j A.: [4 propably doa consulting contract with I('6] minutes. what results would you have got?
('7) the Bureau of Standards and let them tell me.That. ('7] A: Realizing that I have no idea ot the
(til was not a facetious answer. Cranking in all of the 1111 proximate IdatioDship between where the measurement
1111 variabilities and bow long it would take 10 COIDC 10 I'll was takcD and the subjca lUbsaibcr's household,
I2IlII IOIDC aD5WCI'witbin a sated degree ofprcdsioD, IIlII but iD a nctphoIbaod withalipU IUalIda.
lit] diat', bcyoDd my expatillc. . '_'> .• '." 11'I ............ -CIIIIb CJf110.wIIi&ft Ibc... ~ ":'11;;.~ .'

IIIiI Q: l·tbiDk I bowthe aDSWa'1O this quadoa" SIll __ II~.dillbeiIII·IDw'YBP-'
1231 but I take it that the procedures that you're 11III IIR. DEUTSCH: You IbouIcl aDSWa' Ifyou
~I describing bere are not oncs that are recorded in IlMJ bow.You IhouId DOt guess.

Pege71
(II any FCC or other govemmenaJ doc:umcm.
(2] A: Oh. I think the answer to that is a mong
(3) no.There is a very significant collection of
1'1 long-tenn observation data done between fixed pam
151 that has been published over the yctrS by the Burcal
\II of Standards. 50 I think the aDIWI:r .alDDD8 lID.
m Q: My question is. is there a let 01
III pit>ccdures that the federal~ 11M
III promulgated-

(10) MR. DEUTSCH: You mean a let of measurcmcm
(1'1 procedures.
('2] MR. OLSON: Let me stan again.
(1319:Jsthere a set of me:25Ul'elneDt pr:ocedures
114] that thefedera!govemmcot has promulgated for
lIS) taking signal intensity measurements above the
116] rooftops of panicular households?
(17) A: The answer to your question as framed is
(1SJ no. not to mv kn..Q.wledgc,

I

(I9)c~Jf)'tm,~tOnt)' bouse and took a -
(20) measurement at the bottom of~e U'aI)UruS$ion line
(21) fr9mthe old rooftop antenna that's up there. what "",1I
(22J would you be able to determine about the signal
1231 intensity in the air above my household?
12~] •A. Very little if anything.

-
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IIJ Q: You had menuoned in your answer the
I2l number 40 above a threshold value. so my question
(3] is. if the signal intensity is measured to be 40
fAJ decibels above the Grade B minimum when you measure
[5J on the meet in front of a house, are you of the
(6) view that it's more likely than not that the signal
{7] Strength is at least Grade B above the house?
(8J MR. DEUTSCH: Assuming that's all the
19J information you have.

[IOJ A: Sure. yes.l would pbr2se it as highly
[IIJ unlikely that it would be less. under the very
[12J carefully constructed circumstances you JUSt
(13) outlined.
1'4] MR. DEUTSCH: And do 1understand that the
(IS) only informauon youre ltiVing him to make the
[16J decision is that information you set out?
(17) MR. OLSON: That's right.
(11) Q: How many dBu'S above the Glade B minimum
(111I would JOu want mere 10 be in cmIcr 10 .y.that il's
tial IDOIC Jikcly tbaD~ dI8l tbcIc is. Glade B Iipalo -::':~'.
II1J aboge the roofrop? . 0" •

I2IS A: Cui't quandfy dIaL
(23) Q: WdI. if the sigDal is teD times stroDgcl'
(24J than Grade B measured on the street in from of the

111 MR. OLSON: 1 mean the kmd oi measuremen~
, I2l that Mr. Cohen made.
• (3] A: Mr. Cohen passed by Mr. Blank's house.
. fA] centered a lQO.foot mobile run at 30 feet antenna

[SJ elC\-ation and measured a medJan sl~l suenftth of
; (&] 67 dBu for that particular run. is the ~'3y I
I {7] understand you to have JUSt structured your
; (I} question.
i (I] Q: Fine.
11'0) A: We now address the question of. in my
1111) opinion. is it highly probable or not that at
1112] rooftop level in yon house there is a Signal

'(13] strength of 47 dBu or greater?
11'.] Q: Let me JUSt stOp you. Not "hi~dlly

1[15] probable," more likely than not. 50.1 percent
[II] likely.
(171 A: Frankly,! couldn't have structured the
111) question better ifI bad done il myself. because
(11) JOU'n: about as dose 10 the wcan', tell" as JOU
IIlII~-.~~.dB ~a,bt ill the I'C8iOD ofthe
IItJ .....~offtrilbUlly1batl would apeCl ill, .. '
11III tar ialmace••Wubtnpm,D.c.. subuIbaD
JIll ·ncilbMrbood.JOiDa fmm median to obsclved at".
P'! specific: Joc:atioIL

Page7!
[II house. do you think it's more likely than DOt that
12] there's at least a Grade B signal on the rooftop
(3) above the house?
~) MR. DEUTSCH: Do you 1Wm 10 IDle that in
(5J dB UDiIS. which is the way JOu were DIkiDI? Is il
III 10 dB more? •
I7J Q: rm IOIT)',DO. 20 dB IIIDK.
III A: You said~ times,. which is
III Q: 20 dB.

[10] A: let's talk in tenDI ofpower, because
[11] basically the decibel is a power measurement unit.
[12] Please. let's not confuse the discussion here by
[13) throwing in VOltage.
(1.: Q: Let me ask the question in a different way
115) to avoid the confusion. Grade B is 47 for low VHF.
[I6j right?
[17] A: Decibels relative to one microvolt. yes.
[18] Q: If you know that you've made a measurement
[19J of 67 dBu on the street in front of a house, is it
(2OJ more likely than not in your professional opinion
(21J that there are at least 47 dBu above the house?
122) MR. DEUTSCH: When you say "made a
123] measurement" in the street, do you mean a lOO-foot
(2.J run. do you mean at 30 feet in the air?

11] Q: What about if the 67 dBu figure is the
1ZI median less one standard deviation of the readings
III from the lOOofoot ron?
foil A: SdIl can't caB it. Now,you're also -
III IIR. DEUTSCH:Jua UISWCl' his qUCJtioDl. .
III A: CaD't aay. .
PI Q: If. rooftop • ..cnM CD. house were • 35
III feet, woUld it be pmpcr iD J'OUI'*'" to lake Iip"l1
III immlir:y JDeUUiWlbllS widl aD aDt.1IN • 15 feet?

I1CII MR. DEUTSCH: CaD }'OU specify the purpoIe
111] and the location.rdon't understand the question

.112) as yOu phrase it: it's so absuact.
i113] Q: Ifyou're anempting to assess the signal.
I[14] intensity in the air where a household antenna is.
IllS]' is it appropriate to measure the signal intensity at
1116] a height that is 20 feet lower than the household
1117) antenna?

"1118] MR. DEUTSCH: You mean to state in the

I
·[11] question whether or .not the household antenna is a
I20l conventional rooftop antenna in terms of statute?
121J MR. OLSON: I'm just talking about the

1
\221 availability of a panicular signal intensity in the
I23l air without regard to location.

I[24J MR. DEUTSCH: WithOUt regard to whether----------'------------1-------------------.:..--
I
I
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! (1) Mr. Culver took signal intensity measurements on the

(2J sueet ncar a household. In your vie~·. do those
. (3) data provide reliable infonnation about the si~l
: (41 intensity above the rooftop of the home in question?
! (SJ A: We've had consideable discussionthat if
. (6) the IJlaIltin between target '\"alue, 4; dB or whatever
i f7l it is. and observed in the immediate vicinity is
I I above some value. whatever that threshold mi~t be,
I that would be a suong indicator that. yes. a si{u1al
j[ 0) of the threshold value probably exists over there.

1

1'1 up there and ovcr there: but proof. no, it's not
[ proof.

11] Q: So if one measured 61 dBu at a 15·foot
I[ I antenna height in the strCet near a house. can )'OU

III conclude that it's more likely than not that the
. !I' ) signal intensiT)' above the house is less than 64
.[ dBu?

I) ";ike::"·"I"Tbe1ii'Ve~·~--"tb;-ere- was an earlier question
II tbat .... 'ftrY IimiIar ill IU'UClUI'C, and I~my...., .

[IJ that is the locanon that the Satellite Home Viewer
(2J Act indicates as determinative for eligibility?
(3) MR. OLSON: I'll Stan the question over,
fAJ because I think it's gotten a bit cluttered with

rv.
16] Q: You·re trying to detemune e t
[7] is in the air above a panicular rooftop, okay? You
[I) now-
1'1 MR. DEUTSCH: Well. it's going to get -

(10] might as well stOp there, because when you finish,
(It] I'm going to come back and object to what you said
(12] so far.Any particular location above?
(13J MR. OLSON: Location where a household
[14] could put a rooftop antenna.
(15) MR. DEUTSCH: Conventional rooftop antenna
(16] or any rooftop antenna? Because clearly you could
117] put some antenna at any height.
I'll MR. OLSON: A location, let's say, 5 feet
f11J above the top of the roof, all DIht?
IIIllI . IIR. DEUTSCH: Okay. . ..
IIIJ Q: An enpneer DOW c:oaducIs JIIClUUIaiiedII of ,',.
.. sipa1 imensiry usiDa aD anrrnna 15 feet abo're 1he
IDI pound in 1he dtivew., oftbat household. Is tbat
(24) in your view an appropriate method for assessing the

) decade or 10 tbat it's been around. so the answer in
rzJ general is yes.
(3) Q: In genCr2l. am I correct that the FCC is

) anemptiDg to assip diIiW channels w sations
tbat c:uneudy haft auaIog channels assipcd 10

1bcm?
k Tha is CDlIea.

Q: Ami correa1bat the I'CC bas aft.1'4eed ill
th8l pIOCCIIlO~ 1he CO\'CI8IC areas ill me

II) diPal wodd that lDtions DOW have in the analog
1] wodd?
ZI A: 1b2t is co

I 3) I ·the FCC use propagation software in
1('4] anempting to replicate the propagation areas of ...
1['51 analog and digital Stations?
1['6) A: It's my understanding they did,yes.
1('7] Q: What software did the FCC use?
i(ll] A: Mine.
1(18) . Q: They used Biby<:? .

I
I20J .A: I believe they turned off the morphology,
12') but the FCC bought that progr.un from me.
IZ2I Q: But did they use the sandard Longley-Rice

"

l23I model. or did they USC the Longley·Rice Plus that
(24) we've discussed?(24] : m aSk you a so case

I') signal intensity available above the rooftop?
(2J MR. DEUTSCH: Do you mean to say whether or
(3) not the engineer could have gone higher, orwas he
1') prevented by logisti~COnsidC12tions from going
III higher?
III MR. OLSON: I am lOiDllO haft 10Pc
17] awards for coacbiDl1Dday, but I haft ill miDd Jimplf
III that they do it at a heilht 20 feet lower lor
III wbacger n:uoD.

.ltGJ,,,l=.,;M=t.DM;,~YOQ.l;.q~.I.~;.
Itt) uDCIersIand it: Can I Qke a lDCIIUIaIIaIta ISfea
['2] above ground in somebody's driveway and pwport .that
(13) that .~ the Sipl strength up there on the rooftop
(14) over yonder? I can't do that.
(151 Q: And this may be a bit of review, but why
(16J can't you do that?
[17] A: We've been talking a lot about location
['SI variability and variability of signal strengths.
('8).,.9:ThC)se.~thefaCtors that lead you 'to say
I20J @at the 15rfoot test in the driveway is not
12') appropriate?
(22J A: Is not sufficient to know the signal
(23J 5trcngth over ~nderand up there, so to speak.

·---------------+-1
i
i
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A: 1 think it's clear they mted in their
documentauon they used the Straight Longley-Rice.

rSlon ._._.
14: A: 1remember the 1.2. something. the latest
IS] version that Dr. Hufford at the Bureau of Standards
(6J has issued. 1thought it was 1.2.1. but that's
(7l okay.
[8) Q: So in attempting to replicate in the
(9) digItal world the coverage areas thatIV mtions

(IOJ have today as analog broadcasters. the FCC did not
(11) choose to use the morphology supplement that you've
(12J created to the mndard Longley-Rice program; is
113) that correct?
11<: A'
[IS: 'fiI;J)9 you h;nreany reason to believe that the
[Ii). FCC uti.Lized your rnotphology additions to the
117} SWldard Longley-Rice software?
I'll kior what pm:posc?
I'll Q: lor~ of rcpIic:ari"l the c:ovaaac
IIIlJ ucas be:twI:cD aQlIIoa a...hli"." '?""~:<; ;"-', '~, ~"",
rt11 ~. II" lIlY UDCIcnanctina dial they cbaR 10
IZ2I not use tbat exrensimL
[23] 'd you ever anempt to persuade the FCC 10
12'1 use that extension?

80
[1J Q: Withm the target area. ~'hich I hellen'
121 vou 've indicated is the U3diuonal FCC Grade: B

. [3J COntour. correct?
!'J A: That's correct: that's ,,'hat 1 sai.d.

I Q: Within that COntour. w t ocauon an time
J '\'ariabilities did the FCC use in applymg the

Longley-Rice model?
I 1 A: For UJc: J)lIq)C)sesof?,1;tc;mpting to replicate
I the predicted IUC2 coverage. the FCC. as 1 recall.
II OJ used 50 percent time. 50 percent area. and for lack
I( I) of a benet third number. which is called
i 2J "confidence" in that model. used 50 percent

13] thcre ... 50.50.50.
"J Q: What about the height of the recei'\"1ng

(15] antenna; what height did they assume?
[1S) A: You know.l rcal1y don't recall. probably
1'7} 30 feet. .
1'1) Q: WoukllO meters sound right~ you?
ItIJ . A: 30 feclisalildc. leis ora tilde l1li:*. .

: Aa~=~~·t'~.'~;~~~~~¥iJa;;'·> .~
.... (Divn...otllhe~·
[II) Q: Bas Ihe FCC. tel your~requircd

the use of the morphology supplcmCnt that you have

."

1'1 ~ped in conncetionwith evaluations of the
rzJ propagation of1V muons?
PI A: No;

Q: Do you)mow of any othet.aovcmmemal body
that bas required the use ofyour aiorpholoBY

III supplement ill connection with enluaIiD& the
PI JXOPIpdoA of Idcvision IIatiod
III A: ResponctiDs nanowt.y10 JOUrqueaion as
III - - the~ iliaD.
ftIJ OLSON: Shall we haft 1

lUI MR. DEUTSCH: Okay.
[12] (Whereupon luncheon recess was

1(13) taken at 12:25 p.m.)
lilA)

['J A: I did not.
(2) Q: Do you know whether anyone did?
l3i A: I don't know.
~I c;auon wah

Pagel'

lSI repnl to anaIoIlIaIioDI, did the FCC usc ill
III creating pmpaption areas for anaIoIldc9iIion
(7) stations?
III A: I can only answer that qucIIion 10 the belt
III of my reconection.1n that COIltCXt lIlY answer is as
'0) fonows: I really - the Illinois pIuuc is -don't
I'] have a dog in that fight- - rm not fighting
12J channel allocations. et cetera. so my undersunding

113) from reading something called :'OET Bulletin 69:' 1

1:

;'4) believe dated 1998 or very recently. where the FCC
(15) ~ivc::s a methodology for applying Longley-Rice to th
('6J questions we're: discussing. my undermnding of that
[17] lan~ua~e was that in order to determine the analog
118J coverage areas, they use their, you know. their
(19J long-standing conventional approach, which is a
(20) graphical approach. it's not Longley-Rice.
(2IJ I'm responding as best as I can to your
(22J question.That's my understanding of how they
(23J developed the target areas for each of the
(2'J muons.

:IISJ
![1SJ

1[17]

1(11)

il'eI

Il20l
!1211
!(22)
j123]
il2'lk=========-------------t--i-------- _
I
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ItIlI Q: Do you lmow ofany methods tor dclcrminiDg
II1II Ibclalil" aDd ........ ofpmicularaddrcslc:s
..., ....CUi"--" wawaacP,ur~~~A~':""""+.'''J',1
l1li A: YeL"I1Ie CIDDCCpl II c:IIIed 1IlOCD"',.
l1li Q: line you eft!' pcrIOIIlIIIr1IIedorbeeD
III! imol9'ccl in the 1IIC ofJCOCOdinI? .

Page 84 '
• (1) A: If you asked the question I thou~t1t \"Ou
: I2l were asking ''to identify." my answer "-"3S "to
I (3) locate."
i 1") Q: That's a better word. For example. your
, lSI office in Ariington. if we wanted to locate that on
I [fJ a map of the Washington area by usin~ lautude and
I P'l longitude information. how would you go about doin~

[I) that?
IV! A: What is "that"?

(10) Q: Locating your office in Arlington as
(11) precisely as possible on a map of the Washington
[12] area using latitude and lOllgitude.---

1

[13] A: Given latitude and longitude of the Biby
(1.) offices in Arlington.Virginia. and access to. for

1[15] instance. a geological survey. topographic map of
I(16) that area. it's just Simply a saaitthttorward
(17) scaling job. mechanical son of procedure. to locate.. . .

I1J AfTERNOON SESSION (l:1O p.m.)
(2) BY MR.
(3) Q: Is the RFCAD softwan: commercially
(4J available to anyone who wants to buy it?
[5] A: To the best of my knowledge, yes.
[6] Q: Approximately how much does it cost?
P'l A: I really don't know.
(8) Q: Would it be possible. to the best of your
(9J knowledge. to use the RFCAD software to determine

"0) predicted propagation areas for any television
I"J station?
1121 MR. DEUTSCH: In the United States?
(13) MR. OLSON: In the United States.
1'.) A: There wen: some words. "predicted" what?
I1S] Q: Let me ask a different way..~})'our
(16)reh,Uttall'elXJrt you ~c:a.cC)~~~:.qt.~JlSshowing
(17) covcrage aicaS for OWmel $ iiiW~hington:.right?
[111 A: I have a couple of maps showing for a very
(11) IarJe coDeaion ofspecific poimI those that were
IIlIl pn:dierrct 10 baft a IipalIl:ral8lh ofwhaIeYa' d1c
II1J duaboId WIll orpaIa'." .' 0 ,. °t
IZII 11ft. DEUTSCH: With ccn:ain pIObabUidel.
I2IJ 11ft. OLSON: 1UIhL
t2'I Q: And one could use that SlUIIC softwlm:. could

fI7

you recaU the context in which you saw

f1J A: Not extensi,dy. J seem to recaU b:mng
12'1 been shown b . Iks

f'l that?
III A: No.
... Q: Do you know IOU8bIfwhat perce_V of
PI AmaicIIn IdeftIioIl bouIeboIdIlUbIcribc to c:abId
... A: Do I bDwP No.
... Q: Would you accept dial - rn..JOD 10

11111 accept that it'. somewhere in the neighborhood of 60
1111 10 70 JMftUIL Do JOD~ thai?
(121 A: Yes.

1(13) MR. DEUTSCH: You mean for purposes of the
1I1~] question; you're not asking him to agree that it's .'
j[15] accurate?
1[16) MR. OLSON: I'm not asking him to agree
i[l7) that it's accurate, just accept it for purposes of

I 1111) next few questions.

(1) o~.pc:n.1O gcner.ate similar maps for other CBS and
(2J F'~~intPe United'sates?
(3) A: Correct.
1") 0

lSI /~""F~/":" c"", .',

III .saIne IDtionI. correct1.,
171 A: J don't think J allSWl:ft:d your" .
III question.~U'I~~...wa ....ya.you
III couidUIC~!Pi',~,~.?~roa could

(10) ~i~tf9rSQ,~Wbichc I beIic:ve We did in
(11) fae:t fOrWITG.
112]t;»:Rjght. One cOulciprodllc:c maps
'13J c()i'$spondir1~t()th05c you did forWITG for other
11.) CBS and Fox stations?
[1SI A: Yes.
(1 • r W1 so re that enables
[17] one: to identify a particular location on a
[18J compute:rize:d map through use of latitude and
[18J longitude information?
(2OJ A: Yes.
121] Q: And. 'for example. if we wanted to -
l22I A: Well. wait a minute.
(23) MR. DEUTSCH: Okay.
12~J Q: I'm Sorry?

I (11) , w~~ one haS a subscription to cable. is it
I2llI nc~tq~~ rooftop~tenna in Qrdcr to
121J obcain programming from local DetWOrk stations?
[221 A.;c,~." the cahk:,sptembas·deaed

1[2J) JO .~c sub;ea loc:a1 stations. it would not be
112") Decessary to have an antenna.

------------------------1~I---------------------_+_--
\ I
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1] MR. DEUTSCH: You are char.lCtenzmf:! It as
(2] an area after the ~I'itness has told '"ou repc::nedly It

(3) is a coUeCtJon of pomts.
I'J Q: It appears to me that the: colle:CtJon of
(S] points at the: center of thIS map mcludes an arc:<l. In

f6] which all of the points arc red. as near as 1 can
(7] tell.That includes the: do~"t1to~"t1 busmess dlSlnet

I (I] ofWashington. D.C. Did you torm that unpresslon by
I (V] looking at Biby Exhibit 7?
illD] A: I didn't form the: impression. because: I
11111 wasn't looking at that. but I'll acce:pt your-

:::: m:=~~~;::;u:~=~th;:;::~/~~clutter )
i 11~J in downwwn Washington. D.C.. correCt?
!1151 'A: Yes.
1111J(l: .u:.Jh.~ po~ pD Bib}·.7 th;lt re:ptt:s~nt the:
117) loc:atioD$ of the downtown business district in
(11) W·fhi"3fgDan:~is!bat..bccauscthe loca90PS
"' ••iC)~CD tbcuan lllJinin8lDwa1bat tbc _'.
IIlIi ...~ illII'OIII ClIO. CD OVCI'COJDC UIbul.
IItI duaaf

Il~IIII;'1A:r:·'Yi~a.iic';C;;r;h;U;h;;~;-;j;;;-- "'~.
IDI w: I .. p:ncnl, when there is a large \
1M) coDC'enrration of buildin(ES. will thattypicaUy be

\

Page II
[11 auestion.. the: nwnber that came to mind. is 13 years.
12] Q: Do you still have a rooftop antenna'on tnC

13] ro9f ofyour house?
~I . A: ¥es.Ido. .
III Q: 1$. hooked up to Ul)'tbiDI?
III ... & ic ftIV .

P""" 171 Q: Do... }'OU .have...aD)' kDowtectse olwhlat mncIirionj
III it's in in terlDSof irs ability to pidt up aDd
181 transmit signals?

110) A: I do nat. .
II II Q: We don't have the colored version ofBiby
112J Exhibit 7 with us. because it's being copied. but if
1'3) I could show you the: black and white: version of it
11~! which is the last page: of Biby Exhibit 5 for a
[15) mome:nt. do you recall that it appeared that -
['6) strike that. It appeared to me that the: downtown
['7) business district in Washington was within the: red
[18) area on that map.
[19) MR.. DEUTSCH: Can I -
(2OJ Q: Did it appear that way to you?
(21) MR. OLSON: I can ask the question. Steve.
[22J MR. DEUTSCH: You can. and I can object to
(23) it.
[2~) MR. OLSON: Please feel free to object.

:
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III to citY grade?
(2J A: You know. I really don't recall otlhand.
13) Perhaps you can tell me.
10"' MR. OLSON: Off the record for a second.
151 (Discussion off the record)
(6J MR. OLSON: Back on the record.
[7J Q: Am I correct. Mr. Biby. that as you've
18J identified off the record. Section 73:685 of the
(V) FCC's ruJes indicates that the dBu corresponding to

[IOJ citY grade for low VHF channels is 74; is that
[11] correct?
112] A: Correct.
1'3) Q: And that is 'Z7 dB above the Grade B minimum
[I4J for a low VHF station. correct?
[1SJ A: I believe ifs correct. yes.
['6) Q: So is it fair to say that the FCC intends
117] television stations to put OUt a signal within their
I1II city grade that is considerably saonger than a
ItI) merely Glade B intensity sipaI?
rIlII THE wrrNESS: Let's have the qUCIIioD
II1J ......plaIe. .... -.-..-,.. """''<-- ·:••••c·;

.. (Question read)
IZII A: rm DOt BOiD& 10 quibble overtbe use of
INI the word "intends." I don't know what the fCC

92
I: II] your question. 'The transmitter tocauoo shall be

(2J chosen so that. on the basIS of the: effe:cmre:
, I3l radiated power and antenna he:ight abo"\'c ;n'era~c

I 10"1 terrain employed. the following minimum field
is] ~JlgU1 ih dB above one miaovolt per meter 'will be
[&) proVided over the entire principal conunumty to be

• ['7J served."
I (II Q: If I'm in an area that has significant
I iii urban dutter, would you expect to see the effectS

Iltlll oftlJ,at uiban dutter at 30 feet as well as at 20
(tt) feet?

l[t2) A: Yes. m
Pll3J w: In your expen repon. Biby Exhibit 4. on
1[14] Page 3 you State. "Recognizing that the basic
iltS) Longley-Rice model does not consider the effects of

. Iltll buildings and vegetation ('morphology') upon radio
IIt7] waves, I collected signal sucngth data at a variety
(tl) of frequencies and in nUDlClOus eDVimnments," on the
Itll basis ofwbida "I dCliped and imp'emCnted a
11III COJDP''1I' m 10 adjuRthe~
IIIJ pn«Pa dIc..Mdceoflbe~.....·.,,,,.
IIlII ....DEUT8CH: '!1*"I1IDt c:DCIlra .. _
11II ~,it..oItbe qaDIe.bat dole CIIOIJIh.
lI'J IIR. OLSON: WhaI did I mils?

;,

.. ~

It) intended.
(2) MR. DEUTSCH: Well. that's the end of the
131 question and answer. then. because be asked you if
1'1 you know what the FCC intended.
lSI THE WITNESS: And I don't.
III MA. OEUTSCH: ()by.
['7J Q: The impact of the fCC iuIes. tben, ifyou
III could anlWa'the quesdonlI intenDI of1bal,..
III opposed 10 the FCC's inrCIII-

[tlll MR. DEUTSCH: What's the question?
(11) Q: Under the FCC's rules, IIlItioas~.
[12] required to put out a signal subsuntiaIly stronger
[13] than merely of Grade B intensity within their city
(14] grade. correct?
(IS] MR. DEUTSCH: WeU. the question is
(16) circular. "City grade." by definition. is larger
(17) than Grade B.You simply asked him if they required
(18] to have a citY grade that's substantially larger
119] than Grade B. but city gnde is defined as
I20l substantially larger than Grade B, so 1don't
(21) understand your question.You didn't ask him
(22J well. I object.The question is meaningless as Dr
(23) as I understand it.
(24) A: The·words in 73.685(a), I believe. address

I'J MR. DEUTSCH: You didn't.You paraphrased
121 certain places, but I bdicge you quoted the sc:nsc
PI ofit.
l'J MR. OLSON: I didn't intend to do so, but
III in allY evaa I was 8nC"q.i"110 lad the wemCnce
III dial II:IIUat. top ofP8IC 3ofMr.."..
PI IqXJIL .. '.~ .. . .
... .0;. Myqaetdaeil,,.. 1efu.1bae10.....

... 1IICIIIIh...at~ ftriay offn:qucacia and in
ftClllli:lDlClOus-amroumems.
Itt)· A:Ya.
1121 Q: Where is it possib1e. ifit is possible.10
I[13) take a look at those data?
iIt4) A: Focusing my response on data that had any.'
1[15] impact upon the repon being discussed. the answer
j[III is no. I don't even know -) haven't been able to
I[17] find any of those data setS.
jIll) Q: And these are data setS on the basis of

I
ltli ~hich you've designed and implemented the
I2lIJ Longley-Rice Plus algorithm. correct?
(211 A: Correct. .
1(22)(;11 lsit .your testimony that those data simply
II23J are no longer available to you?
ilNl A: That is correct.

----------------------I+-I-----------------------t
I
;
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A: I don't kno"" that the ·,arc.

t orne period did you colleCt
(A) those data'
[5; A: Roughly Stated. the mid-ta-late 1980 time
/6) frame.
(7l Q: Mid-ta-late 1980s. or-
[8J A: 19805. 1984 approxUn3tely through probably
(9) the end of the decade.Again. we're focusing on

110] data that had any impaCt upon the repon being
(11) discussed.
(12) Q: But what rm focusing on is the data that
(13) you relied on in developing your Longley-Rice Plus
114) algorithm. Do you follow me?
(IS) A: Yes.
(16) Q: And those data you collected in the
(17) mid-to-late 198Os; is that right?
/tll A: That's my recollection.
Itli Q: What pc:reemap: of Ibe daD tbat you
11\II coJIec:Icd was inbcqucDcieJ used bribe c:dIuIar-~V
~J~ .
IZII A: I realize rm rcpcadDa ID)'ICIf.but ...

. report at hand -
~) Q: The data that you rclie on to create e

11] MR. OLSON: If you may ha"e a propnctarY
(2J interest in it. but there'5 no thlI'd parties, "ou
!3] would sa)". "Mr. Biby. I forbid you to release that
(A] data,"
I5l A: There were sets of data on ",~hich then: was
(6] no third pany with proprietary interest.
[7] Q: Ho"" about Channel 4: do you recall whether
181 that was done on your 0","1'1 as opposed to for Channel
[8J 4. for NBC?

[10] A: I don't recall exactly""hat happened there.
(11) because there were some timing problems. and as I
(12] recall that project was not completed.
[13] Specifically. they ran up a tower in the "'-ay of the

i (14) antenna I was measuring. so it came to a halt all of
1115] a sudden. and frankly 1 don't know ",·hat happened to

1116] the data.
It7J Q: Me there any other particular television
ItII IIatioDS that you reca1lGking mcasurcmc:ms of as
fill you put IOICfhcrthc daD that yoli used in adjustiDg

the~ pedicdoal? .
pq A: Hac1bIIt I ft:CIIl «JfIhIncI ,-"..,.-,- ., ,. .~. '~"';": "
11IIII Q: You gu minDed adicr that )IOU bad doDe. ..'
IIIJ lot ofIipaI strcIIItb mcasuremcms~ QIarkme,
11'I North Carolina. .

It) A: 30 years ago.
1Zl Q: Me those data available?
PI A: 'We've been through this. sir.
III Q: I apologize if I've foqoacn your aDSWCr.

III A: The lIIISWU was Ibat that was when I was in
III the cmpJoyofthe Geoqc C.Dms consultina firm.
PI which bas c:cucd 10 c:xia many yean 810.10 I would .
III haft DO idca.And I ccnainly have DO - .

III MR. DEUTSCH:JUIlllllSWU his quesIions. DO
filii diuellations Wi .

,c.."t,,>.:~40~aJlJ'J~;.~*~~.th~.
!112]. ac::~cy of the propagation map that wc've marked as
1113) Bibv 7? •
I[14] A:. POstPrediction measurements. is that what
illS] you're asking?
1l16J Q: Right.
ill7) A: The answer is no.

11) computational algorithm to adjust the LoDglcy-Rice
(2J predictions to the reality of the observed data.
(3) A: Those setS of data were probably pretty
\41 wcll balanced amoQlSt Ibe lowfrequencies used by
\II hiBbway paaoJs.1M aDd teIeviIioJl broadcast.aDd
\II what W2S then the only c:dIuIarat 1Oucb1Y880

mcpbertz. ,10

TV SIatIODS
\VI data from?

Ito) A: I believe wc at one time bad daD on
(11] Channel 4 in Washington. but frankly I don't
(12] remember others. I remember there was the four
[13J services that I mentioned: police radio, FM.TV and
(14) celiular.
115] Q: Were you collecting these data for your own
116) purposes or at the request of clients?
[17] A: The bulk of the data was at my own expense
[18] and for my own purposes.
[19] Q: So there would not be any proprietary
120) problem about the data ifyou bad it, correct?
121] A: If I had it - well. I don't know.
(22] MR. DEUTSCH: If your question more
123] specifically is, are there third parties who have a
124) proprietary interest -

expert report you State at Page 10;
\ (11) and I'll uy to get this word for word -
!(2lli .MR. DEUTSCH: Let's turn to Page 10.
1121) Q: In the middle of Page 10, Expert Report,
i1221 Biby Exhibit 4, 'That is to say, mtion coverage is
i(23) limited more by interference from other mtions
i~) than by a lack of signal strength."That is your------------------------
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iI'I ... J'ftM repoft._die boI"1iDof" '.'
II1II ..10aDd 1Dpof" 11.ftfer'1O DOiIe Iege1s ill
... urba e:a.Jrora.....nn; is that com:c::tP
11"1 A: That'. c:onect.

-

i

Page 100 I

! [lJ A: Gade: A - I'm sorry. Grade A. Okay. Grad~
; 12I B is probably - ,
I 13) BY MR. DEUTSCH:You we:ren't asked about Grade
I 141 B.
i fSl THE WITNESS: You're right.
i I6l Q: So did I understand you to say that in some
I [7J instance:s a significant interference: proble:m could

[lJ arise not far outSide the Gade: A predicte:d contour?
III MR. DEUTSCH: I believe: he: said "within."

1101 THE WITNESS: No, I said "ncar." I did not
1111] say "within."

1

1121 A: I note:d that in a discussion I read
113) rece:ntly of - .
i11.J MR. DEUTSCH: Just answer his que:stion.
II'S) A: The answer is. close: to the: Grade A.
11111] Q: So in the: typical case:. some:what more than
'117) 30 miles away from the rower?
ItII A: It is my UDdcrst:uIding that there are cases
(tl) where IOJDiCwlm more dwl30 mila from the lOwer,
Ill' inrr·fUCDCle fmID adler ....

111 mtement. correct. Mr. Biby?
12I A: That's correct.
I3J Q: Would it be fair to say that to the extent
14J that inte:rference may be a problem. it is not a
fSl proble:m involving a lack of signal mc:ngth?
16) A: I don't Uode:r5t2nd that Que:stion
[7J Q: I.ct me: put n this way: Is it possible to
18] have: a signal of more than Gade B"intensity from a
(9) panicular Station and nevenhele:ss to have a

(10) proble:m with inte:rfe:rence: from a different Station?
I11J A' T~ .~

112) Q: Is it your opinion that the: effe:ctive
(13J cove:rage: that TV Stations e:njoy is more limite:d by
(l.J the problem of inte:rference: from 'othe:r mtions than
(IS) it is by a lack of dBu in the: air from the moon
1' 6) in que:stion?
117) MR. DEUTSCH: I obje:ct, and I'm going to
111) leave it at that.
111) THE WITNESS: The wimess now answers?
IIllI IIR. DEUTSCH: The wil:Dellnow aaswas.If
lit) me wimas can aaswer. .~.;' >,~ --~~~:.

l1li A: It is my opinion that panicuJadymeVHF .
(ZIJ teJmsion 5pCetnIIIl in the Uailed Slates has IoD&
~) bee:n principally interference limited. not noise

-

Page 101~__'I'r.'''ft:=:':t::-::=:!~i:::;-::'::::=~=::----of''li--.....,,- 103
I III ,~: ,1.J9CI dle noiIe le9d, that ,exists in a

1IJ~c:nvim1UDCllt affect the number of dBu's in
(3J tbe,~,~apuucuJar location's roof?
I'J k.No.
IIIQ;.1sit fair10 say that your~,~
III ~.,~bOlll.U~:~,10~~9fPalc 11
PI ~!9. wJda uldnme~ quaIily aDd DOC widl
... sIpa1line"."···
... A:

[ltlll "I: Continuing on Paae 11 ofyour report. BAby
(11) 4. the bottom ofme O1I1')"'O,er pmplph, there.".
1121 reference to "the cUfticuIt receiving locations
113] being considered."What do you mean by "the:

I[1.1 difficult receiving locations being considered"?
ill5] A: That last 3 percent that we've been
1116) discussing.
1117) ". 9LI?().X~~,ffi~~~,1c:)~Jio~ ,()t~c:~ular
1181 householdS that are ~bscnbingto PrimeTimc: 24?
(18] , A: No.A,sl've tcstificd,ldon't know those
(2OJ locations. I have'no knowledge of them.
(21) Q: You~.n.olkJl9!l.W'J:u:tllF()rn.otPrilneTiIne24
(22J~ att located in better-thalHlVel'age or
(23] worse-thalHlvel2ge locations in terms of their
1241 reception of local nc:nvork stations: is that

-----~-----+t'================~

(1) limited, "noise limited" mCming Jack ofsipal.
12I Q: And by "lack of signar you mean Jack of
(3) signal as one could measure it in dBu's?
14) A: Correa.
lSI Q: At bow many miles away from a typical low
III VHf Station would you expect me pmbIaD of
PI interference from other IIlBioas 10 become •
III limiting faaorP
til A: That's. ftrY difIicuIt quar.ion bec:auIe of

(101 the great differences among Station 10 ICI1ion.I
(II) believe that there are c:aseswh~ th~ is
(12) interference from other stations close: to the Gade:
[13J A contour. much less the Gade B contour. I rc:ally
(l.j can't give a geneal response to your question.
[lSJ Q: Is the Grade: A contour for most mtions at
(16) least 30 miles away.from the tower?
(17) A: I'm willing to acce:pt your premise that it
111) is.
(lgl MR. DEUTSCH: I think this is a question,

. (20) not a request that you make an assumption.
121J Q: This is a question. In the real world-
(22J A: 30 miles is on the order of a typical VHf
(23J Grade B contour. maYbe a little more.
12.J MR. DEUTSCH: GndeA?
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(3; : ould you explain to me the reasoning
!4J behmd use of 97th percentiles for location and time
15) m this maner,
16J A: I>id you mention time in there. by the way?
[71 Q: I did. .
lSJ A: I use 50 percentile on the time.
(9) Q: In the map that you submined,Biby i, you

(10) used 50 percentile for time, correct?
[I1J A: Correct.
[12: Q: In your repon you recommend using 9i
[13] perce:ntile for both location and time, do you not?
11A: MR. DEUTSCH: Can you give: him the page:
[IS. yOU re: readmg from.

[16]' Q: Well. for example, at the middle of Page 8,
[17] there's a reference to ensuring "97 percent time
(11) availability." Do you see that.Mr.Biby?
(1IJ A: Yes. _
_ Q:1D1ollnepOft.BibyPzb"4.~JUU -.r'., .
1211 DOt rcCO"""C"dinl tbc UR ofbodl ",paa:at JocIdoD' .
IZ2I aDd", percem lime probabitida?
1231 A: The intent there is to point out that
1241 Mr. Cohen ignored IODIC imponam variables. IfODC

[II point where I'm not a StrOng SUllStlC14D.IS It

12J n:ally the 9i or the: 98 112 -
,(3, Q: You are not -

fA: A: - to ge:t to where you're at least· SO
(5) pe:rcent certain that that last 3 people: out of lOO

: [6] have service. that's what we're talkmg about.
! (7J Q: Let me just make sure: 1 understood your
1 (I) last answer. S\1Ppo~~l~'3.J1ted.~o.knowallof the:
I III points inwhlCh a~1~ half ~C: locations are
1['0) getting a 51gnaJ.of Gadc:Bil)u:nsit}·. that is. are
II"] predicted to get a signal of at least Gade B
11'2], intensity; a 50 percent location factor is the ri~t

i['3) 0J:le to use in that event. correct?
A: •.

1l15] Q: In your expen repon you ve criticized.
(16) have you nol, the methods that Mr. Cohen has used to
(17) determine the extent to which PrimeTime 24's
(11) subscribers ue "uDservcd households," as defined in
I'll Scaioa 119,com:ct?
... At. Yoar..~~-~-criIicIzcd" lifts~- •• ;: ",
IIIJ alildc)XOblclll,bit1poiIi'"_ tbiDIidill:';"; .....~, ;,.. '.til,:

.. Mr.Cohea did DDt COIIIidc:r. '
IZII Q: P1efiDusly we 1aIted aboutyoar~aboul'
11'1 a potemiaIly superior way to mcasurcthe sipaJ

Page 1
] correct?

A: I don'

.'

Page 1
III makes adjustments for the location variability, in
12] general the distances to which we have the 97
[3] percent probability of service viewing only location
1'1 an: dose enolJlb that fIankly I'm DOt IOiDa10 arpe
(5) about the lime WIiabiIiI:y.TUDe ftriabiIily
III dc:aeascs as ODC comes c:Ioser10 the IOUICC.So
[71 fr.ulkIy I'm IiViDI Mr. Cohal the bc:Ddlt oldie
III doubt then:.
11\ you had done Biby Exhibit 7 with a ",
'OJ percent location and a 97 pacem lime faaor, would
"1 the map have changed materially?
12J A: 1 don't believe the 'wou
3) Q: Going back to my question. could you
A! explam to me the: logic behind lise of a 9: percent

IS) location probabilit}'.
16; A: We: have a population of 100 percent,
17) whatever number of viewers that might be, television
IS] households, viewers. If we want to. ensure that the

1'9] average household probably could get reception, then
(2OJ we talk about the 50 percentile. So then we 'W3Dt to
(211 talk about - again, here's where I'm not a
(22J sutistician. but that ifwe want to have reasonable
[23J confidence that that last 3 percent have service,
(2.J then we have: to talk about the 97 percentile. Now a

101
It] intensity in the air above particular households.
I2J Do you recall that?
PI A: Your statement is not correct.What 1 said
(4J was after haviD& expressed my sympathy for the
III difticu111Uk that Mr.Cohco's conuaaon were
... faced widQ""'_.,~.~'#JIzc0...,oac
I7J mabod that be. ' "
" Q: salk 80JDC
III that Mr.Cobco dld.1O 1undenIand the sc:opc: of

(1C1l your apeeme.nt or disagrcemcm with binLlD Miami,
(' t] for example, Mr. Cohen says that he peIfortncd tela
['2] near the locations of andomly selected PrimeTime 24

il13j subscribers. Do you recall that?
1(1.) A: That's my undersundin~.yes.
il'5] Q: You have a criticism of his use of random
11'6] selection as a method of deciding which subscribers
1[17) to look at?
11181 A: A "criticism" is a harsh word here. 1 had
1118) a question as to what did Mr. Cohen mean by
11201 "J2Ddom."There are numerous methods of
I[2'J "J2Ddomly," with quote marks around the word
11221 "randomly," selecting a sample out of a population.
i123] Q: Let me ask you to accept the following as a
I~l description of what was done.A list of cenainly

t====:::===============:::::t--!
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(1) many hundreds, pe:rhaps thousand of Prime:Time: 24 i [IJ A: I think I unde:rstand your words.
I2J subscribe:rs ove:r a pe:riod of time:. was colle:cte:d. . [2] Q: As a me:thod of selecun~ subscribers trom
13) Do you follow me:? ; (3) among those: 800. do you have any problem ~"ith that
141 A: No. I 1') method of selection?
[5] Q: Prime:Time: 24 is required to se:nd listS ; [5] A: Do I have a problem?
(6) eve:ry month to netwOrks of new subscribers - '[6] Q: Do you have any criticism of that method of
171 MR. DEUTSCH: Mr. Olson, maybe "I can save I 171 selecting 100 subscribers from among those BOO?
18) you time by stating that this witness is not i [I] MR. DEUTSCH: I'm going do object. becawe
I9J proffered as an expen statistician. and therefore i III the witness is not a statistician and therefore has

(10) is unlikely to be able to end up. when you finish 1(10) no basis for giving you an opinion.
(11J puning together this elaborate hypothetical. i[1 1J MR. OLSON: Thank you for your coaching.
(12) unlikely to be able to offer you a professional 1[12] Mr. Deutsch.
(13) opinion about the validity of the statistical 1[13] Q: Do you have any criticism of that method.
(14] technique. I(14) Mr. Biby?
[15] MR. OLSON: If so. I'd jwt like to flDd 1[15] A: The method has not been discwsed. the:
(16) Out whether he: has any opinions at all. 1111] method of selection has not been discwsed.
[17] Q: Let's jwt say this:A list of PrimeTime (17) Q: The method of selection I jwt told you;
[1') 24 subscribc:rs is developed. (11) there are 800 aDd you c:booIc 100..
(11) MR. DEUTSCH: Juc: you JDiag to specify how (11) 14: You bm: UICd dac words -seIcacd 1isL-
IIlII itisdevclopeclor~itUlikDowlllDdacwilllal1 ",,'~ .Q: r~,,!"'.,~~~tbcJiRof.. ".
11'I1 Q: ro..JOU II) ac:cepl dlatibcn:'s..... IItJ IOO...~._ .....eae iithale eoo....r. v "
IlI2I ofau ofthe DeW PrimeTimc 24 mbscriben ill Dade 11IIII 1ddDa"wlicdlCrwIdIiD tboIe 800 lOU haft.
[ZIJ and Broward Coumies in PIorida who had siped up 11II pmblcID wtdl akiD8 evay efIhda IUbIcdbc:r ill
IN) over some period of time, okay? Do you follow that? IMJ. sequence, sanma at a randomly chosen 1l1imbcr.

P8ge 101

(1) A: I understand what you're sayiDg.
I2J MR. DEUTSCH: That indudc:s au
13) distributors?
141 MR. OLSON: From an disaibutors, yes.
III MR. DEUTSCH: ADd does Ibat cxducIe pcop1C
III who 'W'Cft - thole ill that Il'01IP who~ turDed 011
(7) by the end of the puIicaIarperiod of1ime1
III MR. OLSON: No. It's a list ofpeople
III signed up mer. ccrain period ofdme.

[1ll) MR. DEUTSCH: So that would indude people
111) who 'W'Cft turned off quickly.
(12) Q: Okay. Let me ask you to assume the uuth
[131 of the following:That a list '9JaS created of
114) subscribers who signed up for PrimeTime 24 during
/1S1 ~lay of 1996. okay?
/16) A: A list was compiled.
(17] Q: Right. of new PrimeTime 24 subscribers from
[181 May of 1996. and that there were 800 subscribers on
f19) that list. Do you follow me so far?
1'201 A: I understand your words.
121J Q: And that starting at a I2Ddomly chosen
f22l number between one and eight, every eighth
(23) subscriber was chosen, for a total of 100. Do you
[24J follow that?

.'
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,I'] A: I em be fairly dcfuute on the moSt recent
, 121 ClSe in which a record was to become pan of an FCC
• PI proceeding - that I can respond to. and attain. its
~I a ~uess. but I think a couple of years a~o,

. (Sl Q: What "'as that about? '
: 16) A: I'll be a little loose in my lan~ua~e here:.
I (7) because it was a ,'ery complex case. but the
: (lJ universal license re\'ocation proceeding. not
I [V] proceeding. but tumult. against - I mention it in
i110] one of my filings, but it was a license - the aim
11") of the proceeding was to ultimately remove the
i112] licenses from a large corporation. and I'm sorry I
11'3) did not mention that case here.
1['.1 Q: Was that television. radio. cellular or
11'5] something else?
('1) A: Cellular.
(''7) Q: Prior to that. the moSt recent time that
(11) you tesdficd before SOJDC pan of the FCC?
lUI A: rm bmDa. problem here, because in the
II1II e ~c:ricc,,~ ill tbilioopof,' .. '. ' "
lit! J*UI • CDD'U..... C...Ccaalid.IH"fgerril :!-~.

l1li the arpa'''I"••,ODe oftaa, COIIIIIIDIIly.llequeady" "
IIIJ cid1cr files COmmenlS as an inc:tiriduaI,pcaetiUoner
1M! in procccdiDp at the FCC or is signator to aQ: Suppose that iDstcad of andomly cbOOliDg

('J Q: If it's in alph2betical order?
121 A: Well. I'm gomg back to your use of the
(3) word "selected."
~; Q: I'm asking you. within a group of 800
(Sl subscribers that arc put in alphabetical order. do
161 you have any criticism of selecting 100 of those
[7) subscribers to be tested. by going in jumps of
(8J eight. Staning at a randomly selected number?
(9J A: I'll try another way.

(10) MR. DEUTSCH: For the purposes of the
["1 selection. what-
1'2] MR. OLSON: The same purpose 1previously
1'3} described.
I'.} MR. DEUTSCH: Fine. 1 just "'ant to be sure
I'S} we're sticking with that.
('6] A: I have repeatedly said. 1am not a
(1'7) professional StatiStician. My gut feel. however you
(11) want to phase it, my innermost intuition. is yes, I
1111 baYc SODIC problems willa dac.methodololf JOu just

::.-G,·lined .. ~," -'. ,t.~:·:,; ~-;~. ···:~~·.T'·'·~:~~:=:'~·.~.~: .-:--:!:-~~~~:.
IItI Q: Okay. .. -
l1li A: ADd I baYc lcamcd ID pay mcmioD 10 JI1l '

P.ge1111'
(1) locations, suppose that an auomcy for the:
121 broadcasters hadsupplied Mr. Cohen with a list that
PI had ~en~e~~.~.the.a~:pilJr the:

, (oil broadcastc:rs..'W~u1c:l you haft a pqbJc:m With...u
(lime ba.S! ...'...... fJOaa wIaida ODe would dIaw '
lII'm~~ tile c:mire IIIIivaK of lOCI
I7J A:.~"'.yes.
III IS
[V] A:~yo..~cdoffers. wodd of

(1C1) '... of' .

"] : or e a meys tor a party to provide a
['2] liSt to the expert provides a world of possibilities
['31 for manipulation: is that correct?'
('.1 A: Panics unknown back there, yes: the
I'S) pOSSibility exists. I'm not anempting to insult
11 your h r as an anomey.
('71 Q: When di you most recently testify before
('81 the Federal Communications Comtnission?
['11) A:· Before the Federal Communications
(20) Commission. the body of seven commissioners, I don't
(21) believe I've ever testified before the
(22] Communications Commission.
123] Q: Before any component of the Feder.al
124] Communications Commission.

(1) committee report, but -
[2] MR. DEUTSCH: Do you mean to indude that
PI in your question?
til MR. OLSON: AI the momcm I want ID ...
III about oallCltiD:aDDy; JOU're in a room like today
III aad JOU'rc JPC'I'dna aad people arc Jisrrnina
PI MR. DEUTSCH: You II1ClIII deposidDDI.
III IIR. OLSON: WcD, lIDf beariDp,
III depositions, lIDfkind of live teltimuny, as opposed

11C11 ID JUbmjrJi"C • written cIoc:urDcm.
(11) A: There was a question of cutting it off at
[12] four years.The only FCC live oral teStimony that 1

11,3] can think of or that went to the record at the: FCC
!I'.] was the one that I juSt mentioned. and I'm sOrry I'm
i('s] having trouble recalling the name: of that client.
11'6] Q: Would that be Contel Cellular of
1117) California?

1

'1111 A: No, that was an arbitration case.
. (11] Q: But that is reported, the arbitration case

1

(20) is reported in the: FCC record?
(2') , A: No, that was an arbitration case, so it's
I(22] not FCC RCOrd.
11231 Q: I'm asking you because I'm confused. In
i~] your report you provide a FCC record cite for the

------------------------i-----------------------
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[I) Contel Cellular case.
I2l A: You're right. there was a cite there. I'm
(3) going to have to check into the cite. because that
f'li ciQtion may have been an anifact left over from my
[5] editing text. It, may have been a ciQtion of the
16) case. where I can't remember the client'S name.
(7J Q: Okay.
18] MR. DEUTSCH: Don't write on the exhibits.
[9] Q: What was Conte) Cellular about?

[10] A: Many of the cellular grants were through a
(II) process of negotiation.There were very few
(12] counroom hearings. ConteI. in this panicular
1131 market. was the majoritY or operating partner,
1141 whatever phrase one wishes to usc.
,1Sj MR. DEUTSCH: Contel Cellular of
'161 Califomia,lnc.lSic:rraArbitration is one matter,
[17] right?
[II) THE WITNESS: Oh, okay.
Ill! MR. DEUTSCH: ADdTc1cphoDC and Da1a

:: ~.=e:::-;:~II;~·jOafor :":";';':"-:'
&III poiDIiDa mat out.
I2JI A: Telephoaic.TDS, was the FCC record
~I generating oral testimony to whichJ was making

, III) Ii: loCI me ID DMS 1D atopic we aJfumdaII"'" ~""

... IIIDIIIiDabat c:ome at ilia. cIIIfermI WIIf.
l1li I waDI10"you 10 make JaR twO
\ICJ assumptions, which ru just read into the record,

11.

..

P!lge1' 7
I1J but they are basicallyAssumption No.1 and
121 Assumption No. 11 from Biby Exhibit 2.And 10 make
131 things dear for future readers. I'll just read them
I'J into the rcc:ord,and ifl missIatc. I'm lS1JK you'll
III conca: me. ,
III -:;~".'''''''II;~A.PA~#w:
PJ~jiiP 'IriIha10 tubIcdbc mPrilllc11me 24.- and the
1II'~.".,n.~~"'l"hc~ .....u ••'.'10 the
1III·~"8~•.•~.~t.IIt:~DeI:Jy.
(1111""~~~~m1'rj~'.ArcJQ~ .•1D
111] n:cc1~1I. ~qIJlIIirypicmlefmmany of the
(l2)rit'rwOrks.ABC, NBC, CBS. PBS. or Fox with a
I(13) conventional oUtdoor rooftop antenna?'"
I('.) Do you have those two assumptions?
1115] A: Yes.
1[16) 9:,~~s::p.!?,.,.tb,ose two aSSUJDptions.whichl'll
I['7] ask you to accept to be true. can youJorm an
1l18)Opinjon .abo\lt whether it is more likely than not

I
,(11) that this viewer hal. in the air above his or her
I2IlI 'liOlJ5C.a signal of at least Grade B intensity &om a
121JCBS station?
iIZ2J A: I belieVe I've already answc:red that
iIZ3I question. I'U answer it again. No.
1\24) Q: I'm asking it in this simplified form to-----------------------I--1----------------------t---

[II reference.The Comel versus Sierra was a c:ase
I2l where a dissident partner engaged in a legal suit to
(3) ovenum the majoritY partner, Conte" alleging that
f'I) Conte) had failed to provide the covca.ac promised
151 in their conuaa. Pclfecdy~
III Q: Yes.And this was the CO'feDIe ofa
171 cellular system, correct?
III A: Yes.
III Q: Have you eVer given live tadmDny lIbcna

[10) either the use of the standard Loaglcy-lUcc model or
(11) the longley-Rice Plus model that you dc'geJoped?
(12] A: Yes.The -
(13) MR. DEUTSCH: That's the answer.
(14} , Q: When did you most recently give that
lIS) testimony?
116) A: Focusing on FCC cases?
117] Q: Anything.
'1B) A: Most recently, I believe. was the Sierra

,(19] Arbitration, Contel versus Siena. ,
(2OJ Q: And that was about a longley-Rice anaJysjs
[211 of celluIarpropaption?
(22] A: That was about my analysis of coverage,
(23) yes.
(24) Q: Longley-Rice Plus analysis of ceUuIar
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('] Q: Could you describe for me the: diffc:rent
(2] corporate entities with which you're: affiliated.
PI MR. DEUTSCH: Ifany,
(4) A: I am prc:semly-
III MR. DEUTSCH: Are JOU ukiDl8bou£
\II ptOfeasionallOCielics or busiw ••~Il

(7J Q: What I mean is, 1blow1bat tben: is-I
\I] belieVe that there's a c:ompmy c:aIIecllOmrrbiDi like
III Biby Enginc:ering, I believe there:'s • company c:aUed

(10) CDS.There: may be other COJDplnies u wdl,aDd 1
(11) just want to underst2lld the rc:Jationship among the
('2J different entities that you. and if rc:Ic:vant your
(13) son. are: affiliated.
[14] A: Arc: you asking where: I have ownership
['51 interest?
(161 Q: Sure, ownership intere:st or other companies
1'7) for which you provide services.
['8) A: Ownership intere:st is limited strictly to
['9] Richard L. Biby Communications Engineering Serviccs,
(20] P.C., a Virginia professional corporation of which I
[2'] am the sole owner. My son Richard Pomeroy Biby bas
(22J asswned the burdens of carrying on the famiJy
[23] tradition and for business and legal reasons chose:
(24) to cre:ate a new entity called Biby Engineering

I1l make: sure: the: re:cord is ve:ry clear.Why is it tha~ (I) Services, which I believe 15 also a Viqmua

(2] that infonnation does not enable to you form a vie"" (2] professional corporauon.The data processU1~arm
(3) about that question? [3J which was created by me. which also passed to
14i A: Ive been pre:sented with no scientificall)' . • f4J Richard Pomero~'Biby's ownership. IS CDS.
[S] or engineering valid data on which, or infonnation [S] Communicauons Data Services. v.'hich 15·a straight
(5) data. on which to have an opinion. I have no faCtS : 16J Virginia corporation.
(7J other than the putative fact that the person said no i [71 Q; And is CDS owned b~' Biby Engineenng
[8] to a question. I f8l Services. P.C.?
(9) , re: a g III] A: It's my understanding that it is a wholly

(10] created, had you ever previously done a Longley-Rice [tOJ owned subsidiary ofBiby Engineering Services.
111) or Longley-Rice: Plus map using a 97 percent location !11t) Q: HoV! many employees does Richard L. Bib}'
('21 probability? 1(12) as, P.e. - how many employees does it have?
[13) A: I'm going to ask you to re:peat it. 1l'3J A: Just me now.
[14j MR. OLSON: Could you re:ad that back 1(14) Q: And Biby Engineering Set'\;ces. P.e.. how
('S] please:. l(tS) many employees does that company ha,'e:?
1
'

6] (Question read) 1[1&) A: I rc:ally don't mo,,'.
(t7) A: Yes. (17) Q: And Communications Daca Services.
(11) Q: Under what cimnnpatlCQ? (111 1DcoIpoIatccl.mUlblY bow many employees docs tbat
1111 A: Cues that 1 drfiDig:1y Rc:aI1 arc mobk ,""' !til JIm:? .,
IIIlI radio qucsdoDI,aad pIcuc n:aIize dial: tbc fIow~.' iti.,c· ",c", -J A::JnaDy dcM.l'JaDw.~.<.;,C'....,..._,.~ ..;....:•. ,,,:,.;:,~.;.
1Z1) maps aDd jobs that 10 by me aad haft 80DC byme fm illiG: JIll OIl die OlderOfdUec,oil d1c0ldci'" ~
IZ2l prettY confidem include br08da11t precIiaioDI wida ... of 1001 .
\23l confidenccs or location variability on the order of (DJ A: Tbc: r.mkc:st of IUCSSCS, 1-
~ 97 pc:rcent, IlNJ IIR. DEUTSCH: PIc:ase don't guess,

(1) Q: What is your best estimate: of how many
(2J employecs that company bas?
PI MR. DEUTSCH: You can give a best estimate:
fIJ ifyou ClIIlIP9C a ......niDlful 0De.]f il's belween
... ZCID aad a IIIiJIiog, II's DDt • mr.ani,.tal.....-.:r.
... A: Somewhere in the EWciIda.
PI Q: Do yvD haft myIaIDIlID doubt 1bat Ibc
... CDlinccn woddDI-JuIcI Cobcll'sxquat c:oJIeca:d .
III the dam !hat they say they coDecte:d in the way

(11l1 that they Slid they.collected it?
111) _ DEUTSCH: Objection.There's no .
(12) foundation laid for the wimess having any

ilt31 knowledge. any basis, for either believing th~y did
1114) or did not.You might as well ask him -
1[15] MR. OLSON: Enough coaching.
1[16] Q: You may answer the question.
1117) MR. DEUTSCH: No. the question is .
.i(t8) fundamentally unfair.

1

(11] MR, OLSON: I asked if he had any basis.
(20) If.he doesn't. he can tell me that. Steve.You
(21) don't need to give him the entire answer in advance:.

IIZ2J A: wc:il, Steve interrupted, and the answer
1\23] that I would have given is no, I have no such basis.
112') I don't even know who they were; therefore. I have------------------------1-----------------------
I

I
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I [1l A: Yes.
i (2] Q: Let me see ifl can put that in other

[3] words. and see ifyou agree that 1m suung what
"'J you mean correctl)'.
[S] If I want to increase the senice of VHF .
[6] sutions generally in the United States. mcrease
(7) the number of people who can observe them. if there
III was only one VHF sation in the U.S.. I could simply
lSI crank up its power indefinitely. with some problems

1
(10) of course that, you know, there's limitations to the
1") power you can put in an antenna and things of that

1[12] sort. but concepmally what I'm asking is one can
1[13] get increased coverage by cranking up power if
ill.) there's one station.
11'5] A: The answer is yes, one can increase
1(11) coverage by cranking up power if other factors
(17) remain the same, same antenna, same height, et
111) cetera. yes.
rtlJ Q: IftIlcft was DO such IbiDg as imelferencc,
11IIII pertwpI beallIIe Ibae wae 10 DmIf fIcqucDcy
IItI m.n tbalJUII aJUId aalr1lle ada OIIC ' ...

11II oaa: JUII coaId..-:e dIem·1O Ihae was DO
... CIO"-" "'nne',", "·edtiitlDCC-
1M) A: That is c:onea.

[I] no idea of their competence. their qualifications.
(2] or the methods they acruaUy used. I simply have no
[3J information.
"'I Q: Have you been asked to do any additional
IS] work by the anorneys for PrirneTime 24 beyond what
16) you've done already?
(7) A: No.
IiI Q: And whether or not you've been asked to do
IVI SO, do you have any plans to do any additional work

[10) in connection with this matter? .
["1 A: In conjunction with this matter?
112] MR. DEUTSCH: Other than. for example,
[131 testitving at a trial.
['.J MR. OLSON: Right.
['5] A: No.
['SJ Q: Have you ever done any other work for
(17) PrimeTime 24?
(11) A: No.
(11J Q: Have you ever done any wolk for DirectTV?
IIlII A: No.
II1J Q: For lUIf other ..-1Jirr CIOIIlp&DfP ; •. ;'. ,'.
IZII A: You mean satdlireTV?
(ZIJ Q: I can give you some more names. PriIIJc:Sad
~l A: No.

111 Q: £CoStar?
(2] A: No.
(3) Q: DISH NetWOrk?
~)A: No. .
III Q: Ever done any woIk rc1atiD1lO the Cband
III satelJirr indusIryP
17I A: No.
II! Q: NothiDg for NetIink1
III A: No.

lUll Q: Have "ou ever been imol\'ed in another case
111) in wbichjules Cohen was also Ul~
112] A: I can't recall any offhand. but jules and I
(13) have been in the same environment for so long, the
(14J answer is I probably have.
l'S] MR. OLSON: If I can just have two minutes
[,6J to collect my thoughts.
['7) (Brief recess taken)
['8J MR. OLSON: I have no further questions.
1'9] MR. DEUTSCH: I have a few.
(20] CROSS EXAMINATION
(21) BY MR. DEUTSCH:
(22] Q: J want to stan with the comment you made
(23] that the VHF speetrUlD in particular is interference
(2.1 limited, not noise limited. okay?

Page 125 Page 127
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[': Q: Is that 'what you mean when you say
(2] "coverage is mterference broited and not noise
[3J limited"?
14; A: That is precisely what I mean.
IS: Q: Therefore. is it correCt and fair to say
16) that vour statement that it is "interference limited
[7] and ~ot noise limited" is not a statement as to how
(8) many people numerically with the current allocation
[9J can't receive because of noise as opposed to can't

PO) receive because of interference?
(111 A: You're going to have to say that a[ltain
(12) please.
[13; Q: You 've told me that what 1 said before was
(14; a correct explanation of what you meant by
[lSj "interference limited."
(16] A: Yes.
(17] Q: Now I'm asking you whether you intended
III) your mremem about iDU:rfcreDcc limited II oppoaed
ItII to Daile IimiIcd to be a comment upcm orauaeltioD
1IlI11bat IDDIC bouscboJds 1IDda:die Q11laA~ . ": f" ._
rztl sysrem IepOft dial cbey CIIl'l WIItCb a __
~bea~w-=u~U~to~~'1
1231 watch a scation beause of noise.
tztJ MR_ OLSON: Objection to the.form.

Page12t
['1 A: I'm having a problem with what you're
(2) asking.
131 Q: Lc:t US take the f2mily of people who would
141 like to but do DOt set a Jiven lRa1ioo.WU J01Ir
III comment about imeI:fereDcc IjrnigdoD ather1bao
III noise tinrimion a COIDIIICIIt abo. rhc Jikdihood tb8
(7J the peISOJI I hac posiIcd fails 10 ptlhc ...........
III he wams beause W imafaaacc U opposed to
III noise?

lID) A: I believe my aoswu to that quesdoD is
1"1 yes. if I understand the question..
{12; Q: Well then. I think you don't understand the
,,3J question.
114; The: system is interference limited in that
{1SJ you can't increase station power. because doing so
[161 would generate additional unacceptable interference.
(17] nght?
1181 A: As ddined by the FCC spectrum utilization
[19] parameters, yes. .
(2OJ Q:. Do you also understand that there are many
(21] viewers who cannot receive a given Station because
[22] of weak signal. even though they have no
123J interference?
(24J A: Absolutely correCt, yes.

1UchanILB~

VoL l,June 10. lqql

['J Q: Nov.'. ~'Ou were asked earher about ,,"our O-Q:r.
12I experience signing up tor cable and ha,,"m~ an old
(:IJ rooftop antenna lc:ft m-er -
foIj A: Yes.

'l5J Q: - that you hadn't used in a while.
I 16J A: CorreCt. that vns still on the roof.
m Q: Ifyou today v.-ere asked. "Can you receive:

! [8J an over-the·air picture of acceptable: quality?".
; l'll would you have a basis for - at your household 
11'0] would you have a basis for answe:ring that question
1111) based upon anything you remember from your
1112] experience when that antenna was conneCted?
I (13J A: Yes. Since. to my knoWledge. nothinlt of
! [14) si(mificant has changed about the uaDSnussion
11,5] facilities at the Stations that 1 had difficul~'

Ill&] recc:iviog a viewable piCture. 1have no reason to
'1171 believe that that's changed.· .
I'll Q: So baseG upon that, do you apee that
ItIJ people who DO JoDap:r haft an opeaative I'OOfIop
III' .",""",...,.~beable~pe~'.,
lit! lab ,,·,pu.boIa IbcirabiIiIy to n:cdfC aloclll .; ;.,:.
11III aMJiIrr cm:rdieaid . .. :
11II MR. OLSON: Objeaion to the form.
IMJ MR. DEUTSCH: Can I hear it back. .
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I (I] asked earlier by Mr. Olson. if on the basIS of a
, I2l number of assumptions. you as an en~ccnng
; [3J professional could give certain teswnony. cenam
I f'J opinions that followed from these assumptions. Do
i (5] you recollect that? '
I (6J A: Yes.

[7] Q: I'm asking you.now to think not about
(8) whether you necessarily as an en(tineerinlt
(VJ professional can give an engineering opinion. but

I[101 whether a business person asked to make a decision
I[11] about whether to provide service or not could draw
1112] an inference. Do you understand the distinction
1113] between the two?
ill.) A: I do. and I believe I have heard -I'm
I(15] going to usc the term "technical lay people" - talk
1(16] in terms of "Well. the signal is weak at my house."
117) and that 50rt of terminology. and I think that makes
111) my answer10 JOUI' qucaion yes.
1111 Q: In lIlIY evem, JDaIrinI the addiDonal .
(2IIJ ....'!DJ·iooaIl'ft asked JU1IIO IIIIkc.c:ouId PrimcTimc
11II 24~........_ ftnerlaJlDNe JXU'iJdediD tbe ',' '
11II filial .." ''I'CiDIl 05eaed by Mr.0II0a,c:uaId . ,
11III Primc11me :M dIaw aD iafaiClliCCobaed1IpOD1hc'
p&J~ report of picmre quaIity,as 10 Iipal

(I] A: Yes.
[2J Q: And I'd like you to assume. second. that
[3J there is a correlation between the signal strength
f'] as measured in the air by an appropriate measurement
[5] technique and the quality of the picture received b)'
(6) an antenna at the location of the measurement. okay?
[7] A: Okay.
(8J MR. OLSON: Objection to the fonn of the
(VJ question.

(1D] MR. DEUTSCH: Well. I simply asked the
(I I] wimess to make twO assumptions.
(12] MR. OLSON: But the second assumption is
(13] not remotely clear. because you haven't specified
[I.] the fonn of. the type of receiving equipment.
(15] whether sundard properly functioning as opposed to
(16J the homeowner's own.
117) Q: Do you understand what I'm asking you to
Ill) asswne?
Ill) It: fa teD JOu wbat I undersroocL
(2IIJ Q: Yea, Ibat'. what fd like you 10 do.
IItJ It: _,,,,,,.0 No. 2,1:batyuaaked me 10"
• ac:c:cpt. lllbat there II. c:oneIatioIl bd:weea
(DJ siplallU'CIIIth as measured ia dedbe.Is maam: 10

~) a microvolt at the antenna location. wherever that

PIIge ,as
11) may be. and picture quality. I1J strength, and could it offer service based upon that
[2J Q: That is correa. (2J inference?
(3) A: And my answer to that is yes. there is. It (3) MR. OLSON: Objection to the form of the
1') is reasonable to assume that there is a correlation tI) question.
lSI there. III THE WITNESS: You're just objeaina J caD
III Q: So beyond making me.usumptioD,)'OU're ... UIIWaP .
[7] aaually Pial me lCStimony tbat there •• PI IIR.OLSON: You em aDI'WU.
III correlation? A: I bdkft tba 1hc tan:bcIl we em akc iI.
lIJ It: Yes. aad f ..ayilJllO addraI1hc emiR pmut ofwhywe

1101 Q: Now, let me also ask you if 'JOu em I1GI would be at Point 11 -
Ill) address. not the question ofwhether you .. lID 11'1 Q: WeD, UIUIDC, ifJ9U would, additionally
[12] engineering expert can give an engineering-based 1121 that-
(13] opinion. but rather whether or not a business person i113) MR. OL.SON: Let him finish his answer.
(1.1 making a judgment about providing service can draw ill.) Q: Assume additionally that no test has been
115] an inference. okay? 1(15] done at the household to make any definitive
[161 A: We're still sticking with the same twO 1[16] determination on an engineering basis oithe
[17) assumptions. a willingness to pay in order to 1(17) signal.
(18) receive: - 1111) A: A strong possibility would exist that the
(19) Q: Yes. "'1) strength oithe signal was deficient, a suong
1201 A: - netWOrk services. I'm a little hazy (2OJ possibility.
(21] here as to what the connection with the business (21) Q: Ifyou have no engineering test at the
(22J person is. I(22] household, 50 that the information you have is just
123] Q: Well. I'm asking you to -let me take that 11231 the questionnaire response. then understanding that
(2.) off the table and put it to you this way:You weze (2.) you can draw no definitive engineering opinion.------------------------1------------------------

I
I
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('J could one nevenheless make a business judgment to I'l synchronize. the: sound may ft0' any number ot thmj.:~

(2] provide that service:? , (2] This is called "mulUpath recepuon:'
(:3] MR. OLSON: Objection to the form. (:3: Now. that's the trouble: I havc:. that to

~] THE WITNESS: The: witness can go ahead and ' ~J take: a broad bandwidth measuremcnt v,;thour
[51 answer. though? (5] adciressmg the: variability within the bandv,;dth and
[61 A: Given an affinnative response - , 16J a lot of complicated issues there. Sl~ strenttth
[7} Q: Given an affinnative response to the i [7} alone is nOL in my "ery' strongly held opuuon. a
[8J question on Exhibits 2 or 3 - or rather, given a i (8) sufficient indicator of the probabihty of ftood
(9J negative. assuming the answer says "cannOt" get a i Ill) reception. Ifyou "''aIlt a neat term. it'S "coherence

['0) picture:, yes? 1(10) bandwidth." .
['1) A: Right. if I cannot.There is a very Strong Il") MR. DEUTSCH: You may do redirect.
112] basis. in my opinion. for accepting pretty much the I[12] REDIRECT EXAMINATION
(13) statement that there is a problem with reception. 1[13J BY MR. OLSON:
1'4: Within the reasons conceivable for that problem in '['4) Q: You mentioned a techruca1layperson. Did
(15) reception is a strong possibility of a weak signal. 1(15] you mean a layperson ",-ho 15 not an en~m:crbut hal'
[16) Q: Now, if one were to measure: at that i11S) more familiarity than the average person with
(17) location and measure: a strong sigDal, then lake it (17) enJPneering?
(11) yoU would at that point believe that the sipaI [1IJ A: No,I JDClIIIl Mr.Jobn Q. Public on the
Itll mcasuremcm was mon: pIOb8I:ift oftbc~ .'. '... . 1tIImccc..penon widl lID Ipecific ImowIcdIc oftbe
IiaJ mt:Dllb.iftbc JllCUUl'ClDaRW8I doac JII'OpcdJ-"~'~) "~. ,. ",'''''''n'c::e'''-alddL",,;\" ~,,,,~,.. .,..,"':':;&':1l•. :.: "",:,,~~,;..:' ".
IZ1J and I don't wam 10 ICl iDIo bow. jail.. . .' 11'1 Q: YOIl !IIC-iMed your bclicfthat Ihae is.
1121 concepmallevd - JOU would qrec that • JXOPCdJ .. corrcIIII:ioa betweea Iipal RJeII8I:b aDcl pic:tuIe
1231 done signal measurement was more probative ofsipal 1231 quality. correct?
INI st:rengtb than an assessment by the W:wcr ofpicture IlJIJ A: Apia?

P9137
(I) quality from which an inference was drawn; is that
(2] right?
131 A: What docs. the word "probative" mean?
(oil Q: More persuasive, mon: likely10 be
III correct.
III A: I have a prob1cm wirh wbaI we're ctiso.....
I7J hete.
III A IipIl saengdlJlllC;UUlallCll-proped)" -
IV! and I have quote madts around the word "propcdy" 

(1llJ pclfonned in this conteSt, looks at. broad
(1'1 bandwidth. essentially the width of the television
112J channel. which is 6 megahertz. ~ow. in the son of
(13) areas we're discussing. that is. residential
('4J ne:i~borhoods.you know, in communities probably
(15] with trees and other objeCts that scaner the signal
1'6] in the immediate neighborhood, the problem is that
(17] the energy being received over the entire bandwidth
118J does not represent at any givcn point in time the
(19) ene~ being received at the carrier wave
1201 frequency.
(21] Now. if the carrier wave energy is
I22l insufficient to allow the proper demodulation of thc
[23] television signal. the picture: for all practical
(24] purposes may not even exist.The set may fail to

111 Q: Did you DOt say that it's your view that
121 there: is a corrc:lation betWecn signal strength and
PI picture: quality?
... A: Tbae is. corrdaIion between IIipal
III III'CIIIIh and piaare quaIky.yea.
... Q: II tb8I uue DO mauc:r wbat amama,
PI InnsmisAna Iiae,UId teIerision one is taIkiItI
III about.or is tb8I uue ifoae bas • PJOPCdJ
III functioning mte:DDa, Innsmission liDc, and

[1GJ television set?
(11) A: My fundamental statemem is yes. there: is a
[12) correlation between picture: quality and signal
[13J strength within limits.
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I III A: Yes.
: FJ Q: You understand that )'ou do not kno~' ~'hat
: ~I criteria the viewer is using in C''aluating whether a
I .] particular tc:Jevision pictUre is "of good quality:'
! 5) A: We're talking assumptions. r m willing to
i 5] accept your assumption.
I 11 Q: And you do not know whether or not this

J viewer is willing to say that their picture is "not
1I of good quality" in order to get the benefits that

[ lJ PrimeTime 24 offers.
[I MR. DEUTSCH: That's again an assumption.
it ~ MR.OLSON:'Yes.
jt 3] Q: I'm asking you to accept that.
I[ .J A: Okay.
It 5) Q: Based on those assumptions. is the viewer's
'It r>J answer "no" to the question. "Are you able to
'[ 7] receivc a good quality pictUre from any of the
I ~ IlCtWOIks,ABC NBC, CBS. PBS. or fox with a

111 Ii mD9CDtioaal ourdoor rooftop amn",ar. RJffidcm
1111 to caabIc JOIIto CDIIdndc. U lID c:aamccr.1bIIl it
II ~ illIIOIe 1IrzIr...._1bIIlddllIoNeboId doCI_ ~",;' .. '
II • hIrfta""oIGade. iN'''''p:aaa ill1be -
1111 lliru.m: 1bcirlOOIDp from alDc:al CBS DdoaP
11Il) MR. DEUTSCH: Ob;caion.You can 10 abcad

.-
['1 A: Nothing.
121 Q: Now. I want to ask you to go back to Biby
PI Exhibit 2 for a moment.To make sure that we aU
f'J understand the assumptions, you undersund that we
[S] have a viewer who has decided that he or she would
(6) like to subscribe to PrimeTime 24, correct?
(7J A: Yes.
[8] Q: And that there are three ways in which
IVJ PrimeTime 24 offers this person something different

['D] than they get over the air: namely. they can watch
["1 netWork programs at different times. they can watch
(12] different sports programs. and they can watch
(13) different syndicated programs than they would get
1'.) over the air from their local sution. Do you
(IS] follow those?
(161 A: Those are three of the assumptions you
(17) asked me to accept. and I've accepted.
[11J Q: Is it not correct - withom even asking
111) you to acccpc it - is it DOt correa that ifone
IIIlI bas PrimcTimc 24. one CIIl wau:hABC, CBS.aad JIGS
II1J aDd NBC PJOIIPmminI widlom die aeed to pwc:blle or
IZII iDsIaIl or ""jnrpin an oveMbotdr -mrmw?
(2IJ A: I've been told that that·llO.yes.
~I Q: There is some cost and effon involved in

[1JPurchasing, in$talIing and ",,;rm.iniq an
121. ovcr-thc-air antcnna, is there not?
131 k Yes. ."I Q: I'm asking you to accept that you do DOt
151 have any idea whethermc puticuIar pcrsoD on the
III other end of the tdephoae bu alOOfcop .II!rDIII.
[7] Jabbit-ear anICIIII8, orany otbcr'qpc of......
III correct? . .
III MR. DEUTSCH: Excuse me. Call I line that

[1D] back.
(11) (Question read)
[12] Q: Or any other type of over-me4ir antenDa.
[13J MR. DEUTSCH: You're pointing him to

. ['.1 Assumption 6 on your list?
(151 MR. OLSON: Correct.
1'6J .:Q:S9.formrgplc.theY may simply have a
(17) t~"rn~~«:l.~let that is hookcd up to their local
(181 cable sutibn. Do you understand?
[111] A: These are assumptions.
(2OJ Q: Yes.Ahd if they unplug their cablc. then
(21J they simply have a tclevision set that bas DO

(22J antenna - they may have a television set that bas
1231 no over-the-air antcnna at all. Do you understand
[2.1 that?

I) and lIIISW'Cr ifyou can.
IJ A: fm sorry, but we'ft been through this
I] similar question so many times. and I repeat, I've
I been prcscmccl wiIh DO daD on wbidl to bale an
Ii opinion one way orthe other. Ifwe're spcakina of
.. biIh ICbooI LoP: 101,1 tbink Ibc LoP: 101 UIIWU
~ to your qUCIIioa iI,1-'
~ w: UICI JOII ... Deaac:h diIcuD die ICrieI
III of quntioDI be jua ukcd JOU cluriaa die 1uDda

rtCIJ bourP
IUJ A: We did DOL
(12) MR. DEUTSCH: Off the record.
113J (Discussion off the record)

1t1.J MR. OLSON: Back on the record.
1[15] Q: So a viewer could have a poor quality
j[l&] picture because they are using only a rabbit-car
i[17] antenna instead of a rooftop antenna. correct?
1[181 A: Are you saying that substituting the .

1

[18] rooftop antenna for nbbit cars is some son of
IZOJ panacea?The answer uuhat .:~.

-----------------------jl--.... l
J Lt-,-------__...J

I
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I III 1998.
11'0]
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Ii';·~ :-:~·t.j:~~~~~~a~~:;;.:,'·,·

_-------------------..fP~.,. '44
}

'1 A: That is correct.
12i Q: AJid there rna.y be people v.ho have rooftop
[3J antennas that would give them pictures that ther
(4J would consider to be acceptable if the rooftop

\ [S] antennas were properly functioning. but their
[6J rooftop antennas are not properly functioning,
[7] right?
(8) A: Yes. there may be such people:.
(9) Q: There may be people who have standards for
'0) quality of television pictures that are not based on
I"~) faC10rs that are probative of strength of signal,
['2J correC1?
['3) A: There rna)' be people whose·Standards.
[lAlpersonal standards forjudlting picture quality. are
lIS] riot correlated to signal strength, within ranges,
(l6]YC:S.
1'7] Q: ~ere InaY pepeopIe Vihosec;: some gbostiDg
11'1 on thelr.screen and who consider that objectiooabk:.
111) .c:'VCII thouIh they bPc a Iipal~ Grade B~
II1IItbcir~~· '.
J21J A: Yes, we 10ft of1DUdacd on this. GhomD&
IZII is another IIlIIIIC for' what I called IDIlIri.p"b
\23l MR. DEUTSCH: We'd be out ofhere quicker
IMI ifyou would just answer his questions.

J

Page1~
11J Q: There may be people who havf: a picture dial 1-----------------------
121 they describe as being not of good quality because Page 147
p) they have a rooftop antenna that is DOt pointed 111 COMMONWEALTH OF MASSACHUSETTS)

1'1 towardstbe scuion where they would havf: a better III su=FOIJ(, SS. )
l&I picture ifthe~ aarena were poimcd mwan:II III .......... ....,. c..eISI.....RIparIIr

III di~~~'amee:t? : ::,,::=:,":c:,c:::..-:
171 A: Yes.· III _,."
III Q: There may be people who limply answer the 171 _..,..
fVI question, "no" because that's the way lOU get III dutf MIlamto tIIIIy to..1nIlh IIld IIIlINnD bUI

(111) PrimeTime 24,c:oneet? IIIJ .. lnIlhaU uA dgrlllUCt*VlIldClllt_nliG

['11 A: There may be. correa. 11llJ ......... In ~n....--=.....
['2] Q: And you don't know how many people there 111) was lhlIntupon examinecl upon his oath. ancl his

[13J are in that category, correct? '(12) exarntnation reclUUd to typewrtling uncler "'f
[14) A: I do not know. 1(13) cln'eetion; ancltllattile transc,.:JtlS a true record

[15) Y: UO you know whether there are an} J t (14) D1the testimony gnren by tile wtlness.
II'S] Ituntler cer1ly thaI I am ne.her allomey or

1'6) associated with answering that question one way or 11'6] counsel lor. nor relatad to Dre~ed by. any
[17] the other? 11'7] allorney or counsele~edby the parlleS hereto
(18] A: I don't know. i11') or linanciaIly ..,..,...., In the lICtIOn.

(19) MR. OLSON: That'S it. 1.111) In wIlrwu --.at,1 haw heraUnlo'" "'f hm1ll
(20) MR. DEUTSCH: That's it. (20) anct aIIiled my nalaIIaI_I \his day D1.June.

12'1 (Whereupon the deposition was 112') . '998.

(22J concluded at 3:00 p.m.) 11221
123] '\23l Notary Public
124J 11241 My comrtiSIion upireI 03I16JO'

1--__-------------------
-------------------------1'
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SUGGESTED CORRECTIONS

RE: CBS, me., In' AL. va. PRIMETIME 24 JOINT VENTtJR.E
WITNESS: RICBARD L. BIBY, Vol. I

The above-named witness wishes to make the following changes to the
testimony as originally given:
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C E R T I FIe ATE

I, Richard L. Biby, do hereby certify that I

3 have read the foregoing transcript of my testimony,

4 and further certify under the pains and penalties of

5 perjury that said transcript (with/without)

6 suggested corrections is a true and accurate record

7 of said testimony. .,
. (). ~.~.

8 Dated at ~_~thisJ~_ day Of~ •

9
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